FOR IMMEDIATE RELEASE
November 2, 2022

SUPERIOR COURTS OF CALIFORNIA

THERE IS A COURT REPORTER SHORTAGE CRISIS
IN CALIFORNIA

Each day across California, tens of thousands of court hearings are held. Lawyers
argue, witnesses testify, litigants tell their stories and judges make deacisions. What
many people do not appreciate is the crucial role played by a court reporter:
creating and preserving a verbatim record of those exchanges. As a chronic
shortage of court reporters reaches crisis levels, the statutory framework for court
reporting must adjust to the new realities of the reporting profession.

THE PROBLEM: There is a court reporter shortage in California — and across
the nation - that has been long developing.

e In 2005, the Judicial Council warned that, “since the early 1990's, California’s
courts have experienced a steady decline in the number of available qualified
shorthand reporters. [...] Additionally, the reduction of court reporting
schools and curriculums in California over recent years complicates the
courts’ ability to attract sufficient numbers of well-trained reporters. [2005,
Reporting of the Record Task Force, Final Report, p. 6.]

« Nationally, a 2013 study by the National Court Reporters Association
projected that “Decreased enrollment and graduation rates for court
reporters, combined with significant retirement rates, will create by 2018 a
critical shortfall projected to represent nearly 5,500 court reporting
positions.” [Ducker Worldwide, 2013-2014: Court Reporting Industry Outlook
Report, Executive Summary, p. 5.]

e« In 2017, the Chief Justice’s Futures Commission Final Report warned,
“National data show the number of skilled court reporters is decreasing.
Certified court reporting schools have experienced smaller enroliment and
graduation rates, which are declining by an annual average of 7.3
percent[...]” [Report to the Chief Justice: Commission on the Future of
California’s Court System, p, 240.]

o In 2018, the Judicial Council wrote to the Legislature that, “the state would
[...] have a gap of approximately 2,750 court reporters by 2023 if forecasted




COURT REPORTER SHORTAGE CRISIS
November 2, 2022
Page 2 of 6

demand remains constant.” [March 29, 2018, letter from the Judicial Council
to Hon. Lorena Gonzalez-Fletcher, Chair Assembly Appropriations Committee,
re: Assembly Bill 2354.]

Today in California, only nine Certified Shorthand Reporter programs remain. In
2021, only 175 examinees took the licensing exam - and only 36 passed.
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The result is a crisis in court reporter availability that has been developing for
years.

THE SHORTAGE OF COURT REPORTERS IMPACTS LITIGANTS ACROSS
CALIFORNIA:

In accordance with Penal Code § 190,9 and § 869, Code of Civil Procedure § 269
and Welfare and Institution Code § 347 and § 677, California courts must provide
court reporters in felony criminal and dependency and delinquency juvenile
courtrooms. Coutt reporters are not statutorily required to be provided by the
courts in civil, family law, probate, misdemeanor criminal and traffic courtrooms.

And yet, many California courts do not have enough court reporters to cover

mandated criminal felony matters - let alone the wide range of areas in which
litigants need a record of court proceedings.

Over 50% of the California courts have reported that they are unable to routinely
cover non-mandated case types including civil, family law and probate.

FUNDING IS NOT THE SOLUTION: There is no one to hire.

The Legislature provides $30 million annually to the California courts to hire
additional court reporters, with a focus on family law and civil courtrooms.
However, because of the decline in court reporters, the crisis continues.
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Today 71 percent of the state’s 58 trial courts are actively recruiting for court
reporters: Alameda; Butte; Contra Costa; Del Norte; El Dorado; Fresno; Humboldt;
Imperial; Kern; Lake; Los Angeles; Madera; Marin; Merced; Monterey; Nevada;
Orange; Placer; Riverside; Sacramento; San Benito; San Bernardino; San Diego;
San Francisco, San Joaquin; San Luis Obispo; San Mateo; Santa Barbara; Santa
Clara; Santa Cruz; Shasta; Siskiyou; Solano; Sonoma; Stanislaus; Tehama; Tulare;
Tuolumne; Ventura; Yolo; and Yuba.

THE CURRENT STATUTORY FRAMEWORK INHIBITS CREATIVE RESPONSES
TO THE SHORTAGE OF COURT REPORTERS:

With the exception of limited civil, misdemeanor and infraction cases, Government
Code § 69957 prohibits the courts from providing electronic recording in civil, family
law and probate courtrooms.

Government Code § 69959 and Code of Civil Procedure § 367.75(d)(2)(A) mandate
court reporters to be present in the courtrooms - rather than taking advantage of
emerging technologies that would allow the court to provide this service remotely
to multiple courtrooms throughout the county, providing more services with
existing resources while making the profession more attractive to ycung, potential
court reporters.

Government Code § 69942 requires all court reporters who work in a court to be
certified in California which restricts courts from hiring out-of-state independent
firms to provide this service.

CONCLUSION: More funding is not the solution.

We stand with our court reporters in recognizing and appreciating their value and
service to the California judicial branch but we must acknowledge that we are
facing a California — and national - court reporter shortage.

This shortage will not be solved by increased funding. Without changes to the
current statutory framework for court reporting, all courts will face the inevitable
day, already seen by a few California courts, of not having enough court reporters
to cover the mandated felony criminal and juvenile dependency and delinquency
cases,

Every litigant in California should have access to the record, Ideally, this would be
provided by a court reporter but when none are available, other options need to be
available to the courts. We are ready, able and willing to work with all stakeholders
on finding ways to ensure that all litigants who need a record have access to one.
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ADDITIONAL RESOURCES:

*

U.S. Legal Support, Understanding the National Court Reporter Shortage and
What it Means for Your Firm, [https://www.uslegalsupport.com/court-

reporting/understanding-the-national-court-reporter-shortage-and-what-it-

means-for-your-firm/]

[https://www.ncra,org/docs/default-

Ducker Worldwide, Court Reporting Industry Outlook Report (2013 - 2014)

source/uploadedfiles/education/schools/2013-14 ncra -industry outlook-

(ducker)8ef(18c4b8ead86e3f8638864df79109.pdf?sfvirsn=c7a531e2 0]

Commission on the Future of California’s Court System, Report to the Chief
Justice, 2017, [https://www.courts.ca.gov/documents/futures-commission-

final-report. pdf]
California Trial Court Consortium, Th

the Court Reporter Shortage in California and Beyond, 2022,

e Causes, Consequences, and Outlook of

[https://www.siskiyou.courts,ca.gov/system/files?file=court-reporter-

shortage-1-2022.pdf]
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Navigating the
New Settled

Statement
Procedures

By Justice Elizabeth A, Grimes, John A. Taylos, Jr.,

and Garen N. Bostanian

‘The record on appeal is one of the most
important aspects of appellate practice,
because what’s included in the record {or
omitted from it) determines what issues
can be raised and argued on appeal. One
long-standing method of designating oral
proceedings has been the settled statement, a
summary of trial court proceedings prepared
by an attorney and certified by a judge.

But use of settled statements in Cali-
fornia was relatively rare until budget cucs
resulted in a severe cutback in the number of
court-funded reporters provided during tri-
als. 'The increasing use of settled statements
has necessitated amendments to the Rules of
Court, to make the settled statement process
less burdensome. Nonetheless, an anecdotal
survey among jurists indicates that the sim-
plified procedures have had mixed success
due to lack of knowledge about the amended
rule. (The authors express particular appreci-
ation to the Honorable Samantha P, Jessner,
Supervising Judge of the Civil Division of
the Los Angeles Superior Coutt, for her con-
tributions during that survey.)

The Honerable Flizabeth A.
Grimes is an Associare Justice
of the Court of Appeal, Second
Appellate District, Division
Light,

John A, Taplos, Jr. is certified

s an appellate specialist by the
State Bar of Californin Board
of Legal Specintisation and is a
partner ar Horvite ¢ Levy LLP
jtaplor@borvitzlevy.com

Garen N, Bostanian is an
attorney at Horvits ¢ Levy
LLP in its Appellate Fellowship
Program. ghostanian@
hoyvitzlesy.com

This article outlines how to obtain a
settled statement under the amended rule,
identifies some of the rule’s shortcomings,
and proposes additional solutions for im-
proving the settled statement process.

Importance of the Record

“When practicing appellate law, there
are at least three immurable rules: first, take

24 /1 California Litigation Vol. 33 » No, 2+ 2020 /! The Journal of the Licigation Section of the Califarnia Lawyers Association




great care to prepare a complere record; sec-
ond, ifit is not in the record, it did not happen,
and third, when in doubt, refer back to rules
one and two.” (Protect Our Water v. County
of Merced (2.003) 110 Cal.App.4th 362, 364,
italics added.) An inadequate record can be
fatal to even the most promising appeal.

Appellants face an uplhill barttle from
the start — appealed orders are presumed
correct, and appellants must affirmatively
demonstrate prejudicial error based on an
adequate record, With an incomplete record,
this task becomes even more burdensome, if
not impoaossible, since appellate courts may
presume that any error was cotrected in
the missing parts of the record, ot that the
omitted proceedings would have supplied
whatever evidence is needed to support the
judgment.

To present a complete appellate record,
counsel has several tools, The twaditional
approach is to provide the Court of Appeal
with a trial eranscript prepared by a certified
court reporter. But when a reportetr’s tran-
script is not available or a significant event
at trial was not reported, a settled statement
can be useful.

The New Settled Statement Rule
Why It Changed

A settled statement is a summary of trial
court proceedings that has been approved by
the judge who presided over the trial. Over
time, the rule permitting settled statements
was amended to make them available only in
limited circumstances — the large number
of available court reporters, most often sup-
- plied by the court itself, led to a presumption
that reporter’s transcripts would always be
available. {Judicial Council of Cal., Appellate
Advisory Com. Rep., Appellate Procedure:

Settled Statements in Unlimited Civil Cases
(2017) p. 3 (hereafter JC Report).) Under
that regime, a scttled statement could be
obtained only through a trial court motion.

(Ibid.)

But the number of court reporters has
significantly declined in recent years. Be-
cause of budget reductions, many superior
courts have adopted policies limiting the
availability of official cowrt reporters to a
narrow category of civil cases, which does
not include ordinary contract, personal inju-
1y, ot professional negligence cases. (Jameson

v, Desta (2018) 5 Cal.5th 594, 610.)

In addition, it requires up to two years
to complete a court reporter degree, and
to become a certified reporter requires
passing a state licensing exam. Passing re-
quires transcribing 200 words per minute
with a 97.5 percent accuracy rate. {Cowrt
Reporter Jobs and Training Opportunities in
California, CourtReportetEDU.org <www.
courtreporteredu.org/california/> [as of Apr.
9, 2020].) The pass rate is far lower than for
lawyers taking the California bar exam: in
March 2019, 111 individuals took a recent
California certification exam but only six
actually passed. (Gravely, The Silent Problem
Facing the Nations Courtreoms (July 28,
2019) Wall St J. <www.wsj.com/articles/
the-silent-problem-facing-the-nations-
courtrooms-11564315200> [as of Apr. 9,
2020].)

These court reporting trends have caused
a decrease in the availability of reporter’s
transctipts and a corresponding increase in
attempts to use settied statements. {JC Re-
port, supra, at p. 3.) Appellants, especially
self-represented litigants, have struggled with
the motion process required to use settled
statements. As a result, the rule governing
settled statements — rule 8,137 of the Cal-

The Journal of the Litigation Section of the California Lawyers Association // California Lisigation Vol. 33 « No, 2+ 2020 // 25




ifornia Rules of Court — was amended on
January 1, 2018, to address the difficuities
inherent in the former settled statement
procedures. {JC Report, at p. 3.)

Rule 8.137 was rewritten to make the
process for attaining a settled statement fess
burdensome for both appellants and the
courts, For courts, inadequately prepared
statements hamper judicial efficiency. Be-
cause judges must review the statements for
accuracy prior to certifying them, an actor-
ney’s failure to follow the proper procedures
causes delays in proceedings and can even
result in defaules in procuring the record
on appeal. The amendments to rule 8.137
make settled statements more accessible by
adding the option to proceed by election
(rather than only by motion), by amending
the existing form for designating the record
on appeal to incorporate these amendments,
and by creating new forms to make it easier
for attorneys and self-represented litigants to
navigate the settled statement process,

How It Works

Preparing a settled statement is a four-
step process involving a back-and-forth be-
tween the appellant (who proposes a settled
statement), the respandent (whe proposes
amendments}, and the trial judge (who “set-
tles” any disputes between the parties re-
garding the statement’s content), Before the
process begins, appellants must determine if
they are permitted to use the rule.

A settled statement may be obtained ei-
ther by election or by motion. Proceeding by
clection is permissible if (1) the oral proceed-
ings were not reported (the usual situation in
which a settled statement will be necessary)
or (2) the appellant has already obtained
a court order waiving costs and fees. (Cal.

Rules of Court, rule 8.137(b){(1}{A), (B).)

In other circumstances, a motion is
required. The motion must be filed in the
superior coure at the same time as the party’s
notice designating the record on appeal.
(Rule 8.137(b}{(2).) The motion must show
one of the following: (1) that the statement
can be settled without significantly burden-
ing the court or opposing parties, and will
result in a substantial cost savings; (2) that
the designated oral proceedings cannot
be transcribed; or (3) that the appellant is
unable to pay for a reportet’s transcript and
funds from the Transcript Reimbursement

Pund are not available. {Rule 8,137(b){2)(A)
(1)-(iii).)

The first category should rarely apply
- in light of the attorney time required to
prepare the motion and proposed setdled
statemnent and to resolve disputes regarding
its content, simply paying for the reporter’s
ranscript will usually be more cost effective.
Realistically, it is always burdensome for a
court to certify a settled statement when a
reportet’s transcript is available. Regarding
the third category, the “Transcript Reim-
bursement Fund” has not been available for
some time so that factor is easily met, but
courts will require a declaration or other
evidence to support the appellant’s claim of
insufficient available funds.

If the motion is denied, the appellant
must file a new notice designating the record
on appeal within 10 days after the clerk sends
or a party serves the order of denial. (Rule

8.137(b){2){B).)

Whether proceeding by election or mo-
tion, the appellant must specify the date of
each oral proceeding to be included, indicate
whether it was reported, and if so, must pro-
vide the name of the reporter {if known}, and
whether a certified transcript was prepared.

(Rule 8.137(b)(3)(A), (B).)
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If the oral proceedings were transcribed
by a court reporter, a respondent has the op-
tion of bypassing the entite settled statement
process, Within 10 days of receiving notice
that the other side intends to use a settled
statement, a tespondent may simply file a
notice indicating his or her intent to provide
a reporter’s transcript. (Rule 8.137(b)(4)
(A).) This shifts the cost of providing a re-
porter’s transcript from the appellant to the
respondent — but a respondent may prefer
that option over a settled statement to ensure
a more accurate record, and to avoid the
delay and expense of litigating the content of
the settled statement.

Respondents who exercise this option
must either (1) deposit certified transcripts
of ali proceedings mentioned in the settled
statement, or (2) file a notice requesting
preparation of the reportet’s transcript and a
deposit or waiver of the costs needed to pre-
pate it. (Rule 8.137(b)(4)(A)(i), (ii).) If the
respondent timely deposits the certified tran-
sctipts, the appellant’s motion for a settled
statement will be dismissed. (Rule 8.137(b)
(4)(B).) The appellant’s motion will also
be dismissed if the respondent deposits the
funds {or waiver of funds), and the clerk will
then send the reporter a notice to prepate the

transcript. {/bid.)

If the respondent opts not to pay for a
reporter’s tanscript, the appellant has 30
days from election (or the court granting the
motion) to serve and file a proposed state-
ment. (Rule 8.137{c)(1).) This is where the
settled statement process really begins.

First, the appellant proposes a statement,
The statement must include a condensed
nartative of the material facts and the points
the appellant is raising on appeal, including
a summary of the evidence, witness testi-
mony (which can be presented in question

and answer format if the court permits),
and also jury instructions given only orally.
(Rule 8137(d)}{1) & (2)(A), (B).) Failing
to include all this information will {(with
certain narrow exceptions) limit the scope
of the appeal to points identified in the
statement, and the omitted information will
be presumed to support the judgment being
appealed. (Rule 8.137(d)(1) & (2)(A).) The
appetlant must also attach to the statement a
copy of the judgment being appealed. (Rule
8.137(d)(3).)

Second, the respondent has 20 days to
proceed in one of two ways: (1) file proposed
amendments to the proposed statement
(Rule 8.137(e}(1)) or (2) preempt the settled
statement process by electing to provide a re-
porter’s transcript instead and following the
same steps outlined above for exercising that
option at the motion stage. (Rule 8.137(¢)

2)(A), (B))

Third, the crial court reviews and settles
the statement. Within 10 days of the respon-
dent filing proposed amendments {or failing
to do so in a timely manner), either side may
request a hearing to review and correct the
statement. (Rule 8.137(F)(1).} However,
the court will hold a bearing only if there
is a dispute about a marerial aspect of the
proceedings. ({bid.) If the proceedings were
reported, and the court wants to avoid deal-
ing with the dispute, as permitted by local
rules it can simply order (and pay for) a tran-
script to be prepared in fieu of the statement,
upon determining that doing so will save
time and resources. (Rule 8.137(£)(2).) In
reality, budget restrictions may foreclose this
option, The Los Angeles Superior Court, for
example, has no funds to pay for transcripts
inn general civil cases absent a fee waiver,

Regardless of whether any hearing is
held, the court must either make any correc-
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tions necessary for accuracy or identify the
necessary changes and order the appellant
to incorporate them. (Rule 8.137(f)(3}(B)
& (4)(A), (B).) And if no hearing is held,
and the proposed settled statement omits
information requited by rule 8.137(d), the
court may order the appellant to file a new
statement by a specified date. (Rule 8.137(f)
(3)A))

If the appellant fails to file the corrected
or new statement, he or she will be deemed
to be in default and rule 8.140 (the rule
outlining default for failure to procure the
record on appeal) will apply. (Rule 8.137(f)
(3)(A) & {g)(1).) Once a corrected state-
ment is served on the parties, any party may
submit additional proposed modifications.
(Rule 8.137(g)(2).) And 10 days after the
time to file amendments passes, the judge,
after reviewing the corrected statement and
proposed modifications, either certifies the
statement, or orders additional changes —
beginning the cycle all over again. (Rule

8.137(g)(3).)

The final step is the certification and
filing of the settled statement. If the court
did not order a transcript to be prepared or
the process has reached the stage where no
additional modifications are required, the
statement must be promptly certified. (Rule
8.137(h)(1).) Alternatively, the parties may
file a stipulation that the original statement
(or the statement with the incorporated
maodifications) is correct, which has the same
effect as the court’s certifying the statement,

(Rule 8.137(h){(2).)
Judicial Perspective

An informal survey of superior court
judges in Los Angeles reveals that settled
statements are not regularly used. In some
types of cases, such as probate matters, settled

statements arc typically unnecessary because
court reporters are provided by the court. In
other cases, there appears to be a consensus
among judges that the process is not often
used because it is so time consuming for the
parties, and impractical for courts given the
sheer volume of cases on their docket. And
litigants may be reluctant to pay the attorney
fees generated by ali the extra work in pre-
paring the statements,

When settled statements are used, the
fast pace at which judges move through cases
makes timely preparation of the statements
essential. It is unrealistic to expect litigants
and judges to accurately recall what was said
and decided days or even months after the
relevant oral proceedings. To avoid the diffi-
culties of recalling events, some judges require
counsel to remain in the courtrcom each day
until they agree on a settled statement for
that day’s proceedings. In such courtrooms,
the settled statement process may take up to
three hours each day to complete, crearing a
strong incentive for the parties to simply hire
a reporter.

In civil trials involving well-heeled [it-
igants who understand the necessity of an
accurate record in anticipation of possible
appeal, the parties generally do pay for a
court reporter, But even in reported trials,
there will be gaps in the record — for pre-
trial proceedings, in-chambers conferences,
unreported sidebars, jury instruction con-
ferences, discussions with counsel after the
jurors and reporter have been dismissed for
the day, and even for unreported audio-vi-
sual presentations. Where an unreported
event’s importance becomes apparent only
after trial has concluded, a settled statement
can be useful to fill in gaps. Many judges and
attotneys assume that use of a court reporter
and a settled statement are mutually exclu-

28 /1 California Litigation Vol, 33 « No. 2 #2020 // The Journal of the Litigation Szetion of the California Lawyers Association




sive, but nothing in the rules precludes using
settled statements for such gap-flling,

Of course, it is far better to summarize
such events on the record soon after they
occur and a reporter is available to record
that summary — avoiding the dimming of
memory and inevitable squabbles over the
derails of what actually occurred. But in a
pinch, it appears that seccled statements are
underutilized in situations where they could
profitably preserve issues for appeal that
would otherwise be waived due to an inad-
equate record.

Analysis of Reported Decisions Involving
Settled Statements

In practice, the amended rule’s simplified
procedures do not yet appear to have yielded
substantial benefits. In fact, a review of over
140 decisions (published and nonpublished)
issued after the amended rule took effect —
each of which discusses the use of settled
statements — reveals four general categories
of decisions.

In the first, only 17 percent involved a
settled statement that was successfully filed
and used to support argument. In the second
and largest category (63 percent of the deci-
sions), it was noted that a settled statement
should have been filed but was not, generally
resulting in an adverse disposition due to
failure to procure an adequate record, In the
third category (10 percent), there was no
settled statement due to procedural error or
denial, generally resulting in the same out-
come. And in the fourth category (another
10 percent), a settled statement was filed but
failed to include facts adequate to support
the claim on appeal.

Thus, in the vast majority of cases —
mare than four-fifths of decisions — appel-

lants did not use a setdled statement because
they were unaware of its availability or, if
they knew about the rule, failed to follow it.

Proposed Solutions

'The decline in available court reporters
and the judiciary’s shrinking budget triggered
changes to the settled statement rule, But
out findings confirm that settled statements
are not the long-term answer. The obvious
solution, adopted in other jurisdictions, is
to broadly permic the electronic recording
of trials, Even if the preparation of certified
transcripts based on electronic recordings
continues to be precluded in most cases,
electronic recording could be permitted for
the limited purpose of assisting in preparing
settled statements, Indeed, some judges have
reported that they permit self-represented
litigants to record proceedings for that sole
purpose.

But in the absence of electronic record-
ings to prepare seteled statements, litigants
can improve their use of settled statements
in several ways.

First, it bears repeating that settled state-
ments are best used for filling gaps in the
reported record, such as portions of reported
proceedings where, for whatever reason, the
court reporter was not available or otherwise
did not report what occurred. While settled
statements can be used for short court trials,
for longer proceedings and jury trials, the
settled statement process will almost always
be more costly than hiring a court reporter.
The process also places a generally unwel-
come burden on judges, especially where
the resolution of disputes regarding content
is required. And longer proceedings tend
to have more potentially material facts that
need to be included, making their prepara-
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tion even more difficule as time passes and
memories fade.

Second, accuracy is crucial when prepar-
ing the settled statement. Where a proposed
statement fails to align with recollections
of other parties and especially the court,
the amended rule contemplates continuing
rounds of revisions that will cause unneces-
sary delay and expense. Litigants should not
only prepare objective starements, but should
plan ahead by notifying the court before the
start of trial of an intent to use a settled
statement, All parties involved will then be
more attentive to contemporaneously noting
material points for inclusion, ensuring that
the arguments that may be raised on appeal
* are preserved in the settled statement or oth-
er portions of the record.

Third, attorneys should read rule 8.137
carefully and closely follow its procedures.
Even though the recent amendments were
intended to make the settled statement pro-
cess simpler, there remain complexities and
deadlines to trip up the unwary.

Hourch, litigants should use the new
forms created and updated by the Judicial
Council to prepare procedurally sound
settled statements. For example, Judicial
Council form APP-003 (Appelland’s Notice
Designating the Record on Appeal (Unlim-
ited Civil Case)) was amended so appellants
could state their intent to use a settled state-
ment. Form APP-014 (Appellant’s Proposed
Settled Statement (Unlimited Civil Case))
was created to help litigants prepare settled
statements by identifying what information
is mandatory or optional in the statement,
And form APP-014-INFO (Information
Sheet for Proposed Settled Statement) pro-
vides a comprehensive overview of both form
APP-014 and the setded statement process.

Finally, cooperation with opposing
counsel in preparing a settled statement can
expedite the process. In fact, stipulating to
the proposed settled statement will have the
same effect as its certification by the court,
reducing expense to the parties and burden
on the trial judge. (Rule 8.137(h)(2).) By
working together parties can avoid potential
procedural pitfalls, prepare more objective
statements, and help facilitate greater judi-
cial efficiency. Of coutse, all aspects of liti-
gation would go more smoothly if attorneys
were mote cooperative and less adversarial
regarding procedural matters — but as Har-
riet Tubman once said, “Every great dream
begins with a dreamer.”
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598 595 OPINION

CANTIL-SAKAUYE, C. J.—

Under California's in forma pauperis doctrine and Government Code section 68088, subdivision (b),m a person who
because of limited financial resources qualifies for a waiver of initial cour filing fees is entitled, as well, to a waiver of fees
for the attendance of an official court reporter at a hearing or trial. In this case, however, although plaintiff Barry 5. Jameson
(hereafter plaintiff) was entitled to a waiver of official court reporter attendance feas, plaintiff was not provided the
opportunity to have a court reporter at his civil irial because the San Diego Superior Court, in response to a significant
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reduction of its judicial budget, had adopted a policy under which the court did not make official court reporters available at
most clvil trials even for persons who qualified for a fee waiver. instead, the applicable superior court policy provided that a
court reporter would be present In clvil actions to record the frial proceedings only if a private court reporter was hired and

paid for by a party or the parlies fo the ltigation, 12

In the present case, plaintiff could not afford to pay for a private court reporter and defendant Taddese Desta chose noito
hire or pay for a private court reporter, The trial court entered & nonsuit against the plaintiff after plaintiff's cpening statement
to the jury and plaintiff appealed from the judgment. Because no court reporter was present at plaintiff's trial, no reporter's

599 transcript of the trial was available or prepared. As a consequence, *599 the Court of Appeal rejected plaintiff's appeal
without reaching the merits of plaintiff's legal challenge to the nensuit on the ground that plaintiff's jegal contentions could
not be pursued on appeal in the absence of a reporter's transcript.

We granted plaintiff's petition for review to determine the validity of the supetior court's policy of not providing official court
reporiers in maost civil trials even for litigants who are entitied to a waiver of official court reporter fees and permitting a court
repotter to record court proceedings only If & private court reporter Is obtained and pald for by one or more parties to the
litigation.

For the reasons discussed below, we conclude that, as applied t¢ in forma pauperis litigants who are entitied to a waiver of
offictal court reporter fees, the San Diego Superior Court's general policy of not providing official court reporters in most civil
trials white permitling privately retained court reporters for parties who can afford to pay for such reporiers is inconsistent
with the general teaching of prior California in forma pauperis judicial decisions and the public policy of facilitating equal
access to the courts embodied in section 68630, subdivision (a). By precluding an indigent litigant from obtaining the
altendance of an official court reporter (to which the litigant would be entitled without payment of a fee), while at the same
time preserving the right of financially able litigants to obtain an officially recognized pro tempore court repottar, the
challenged court policy creates the type of restriction of meaningful access to the civil judicial process that the relevant
Caiifornia In fortma pauperis precedents and legisiative policy render impermissible. Accordingly, we conclude that the court
policy in questicn is invalid as applied to plaintiff and other fae walver recipients, and that an official court reporter, or other
valid means tc create an official verbatim recard for purposes of appeal, must generally be made available to in forma
pauperis litigants upan requast.

. FACTS AND PROCEEDINGS BELOW

In April 2002, plaintiff filed this lawsuit against Dr. Taddese Desta (hereafter defendant), a doctor employed by the
Department of Corrections (now the Department of Carrections and Rehabilitation) who had treated plaintiff while plaintiff
was Incarcerated at the Richard J. Donovan Carrectional Facility in San Diege County. The complaint aileged that during his
incarceration plaintiff was diagnosed with hapatitis and that in treating plaintiff for that disease defendant negligently
prescribed, and plaintiff took, the drug Interferon for a 12-month period, a course of medication that allegedly caused plalntiff
to suffer a variety of physical injuries, Including irreversible damage o his eyesight. The compiaint alleged that defendant

60C  was liable for plaintiff's *600 injuries under a variety of causes of action, including causes of acticn for professional
negligence and breach of fiduciary duty (failure to obtain plaintiffs informed consent).

Over the ensuing decade, on three separate occasions, the trial court entered judgment in favor of defendant and dismissed
plaintiff's action prior 1o trial, Each time the Gourt of Appeal reversed the trial court judgment and remanded the matter to the
trial court for further proceedings. (See Jamason v. Desta (July 2, 2007, D047824) opn. mod. July 26, 2007 {nonpub, opn.]
{Jameson [); Jameson v. Desta (2008) 178 Cal.Agp.4th 672 [101 Cal.Rptr.3d 345] (Jameson Hl), Jameson v. Desta {2013}

215 Cal.App.4th 1144 [155 Cal.Rptr.3d 755] (Jameson ))&

After the third remand from the Court of Appeal, the trial court eventually set the case for trial. Plaintiff is indigent, is
representing himself, and qualified for an Initial fee walver undsr section 68631. Section 68086—the general provision
governing official couri reporter attendance fees—provides in subdivision (b} that "[t]he fee shall be waived for a person who
has been granted a fee waiver under Section 68631." It Is undispuled that If an officlal court reporter had been made
available for the trial in this matter, plaintiff would have been entilled to the court reporter's attendance upon request without
payment of any fee,
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According to the minute order of a hearing held 10 days before the jury trial commenced, however, the tial court orally
informed the parties at that hearing that "the Courl no longer provides a court reporter for civil trials, and that parties have to
provide their own reporters for trial." There is no indication in the minute order that the trial court, aithcugh presumably

601 aware *801 of plaintiff's fee waiver status, inquired whether plaintiff wanted to have the proceedings recorded or could afford
to pay for a privale cetiified shorthand reporter to serve as an official pro tempore reporier as authorized by the governing

statute and rule. {§ 68088, subd. (d){2); Cal. Rules of Court, ruie 2.956(0),)[‘1]

Neither party provided a private certified shorthand reporter and the trial proceeded on April 28, 2014, without a court
reporter, Thus, no verbatim record of the trial was made. According to a subsequent order filed by the court, plaintiff
appeared at trial in pro per by telephone and defendant appeared in person accompanied by his attorney, and "a jury of
fwelve persons was regularly impaneled and sworn.” The order further indicales that afler the conclusion of opening
statements by both paities, two motions filed by defendant--(1) a motion for nonsuit pursuant to Code of Civil Procedure

section 581c/® and (2) a motion to dismiss for failing to bring the action to trial within five years after commencement under
Code of Clvii Procedure section 583.310—"were heard and arguad.” The order states: "After conslderation of the maving
papers and after heating arguments by Plaintiff and defense counsel, the Court ruled as follows: [} 1. After hearing
Plaintiff's opening statement, Defendant's nonsuit is granted because Plaintiff will not be able to produce admissible expert
opinion testimony on causation and damages. [{]] 2. In the alternative, Defendant's Molion tc Dismiss is granted hecause
Plaintif did nct bring this action to trial within the five years after the action commenced.” Thereafier, the trial court entered

judgment In faver of defendant.'®!

602 *802 On appeal, the Court of Appeal affirmed the trial court judgment. The Court of Appeal concluded that it need not
determine whether the trial court praperly dismissed the action under Code of Civil Procedure seclion 583.310 for failure fo
bring the case to trial within five years, because it concluded that in any event the judgment must be upheld on the basis of
the trial court's grant of defendant's motion for nonsuit under Code of Civil Procedure section 581¢. With regard to plaintiff's
appeal of the trial court's ruling on the motion for nonsuit based on plaintiff's opening statement at trial, the Court of Appeal
conciuded that plaintiff Is preciuded from oblaining a reversal of the trial court's nonsult ruling because the record on appeal
does not contain a reporter's transeript. Although the Court of Appsal acknowledged that plaintiff had raised a number of
tegal arguments in support of his contention that the trial court had erred in granting a nonsuit on the basis of plaintiff's
opening statement to the jury, the Court of Appeal found that *none of these contentions is cognizable in the absence of a
reporter's transcript,"

Plaintiff argued in the Court of Appeal that the absence of a reporter's transcript was not a proper ground for upholding the
trial court judagment. Plaintiff maintained that in view of his entitlement 1o a fee waiver of official court reportar fees under
saction 68086(h), the trial court had errad in failing to make avalilable o plaintiff an officlal court reporter for the trial
proceedings, which inevitably precluded the preparation of a reporter's transcript. Plaintiff argued that the judgment should
he reversed and the case remanded te the trial court for a trial at which an cfficial court reperter would be made available to
him upon request,

The Court of Appeal rejected plaintifi's argument, relying on a separate subdivision of section 68086-subdivision (d)}{2)—
providing that *if an official court reporter is not available, a party may arrange for the presence of a certified shorthand
reporter 1o serve as an official pro tempore reporter,” with the costs of the reporter recoverable as taxable costs by the
pravailing party. The Court of Appeal relied as well on language in a court rule stating that it is a "party's responsibility to pay
the reporter's fee” when an official court reporier is not provided by the courl. {(Rule 2.956(c).) In addition, the Court of
Appeal noted that the local court policy that had been adopted by the San Diego Superior Court provided explicitly that
[o)fficial caust reporters are not normally avallable in civil ... matters" and that "[plarties, including those with fee waivers, are
responsible for all fees and costs related to court reporter services" when an official court reporter is not provided by the
court, (Italics added, boldface omitted.) (San Diego Super. Ct., Policy Regarding Normal Availabilty and Unavailability of
803 Official Court Reporters (Pol. *603 No. SDSC ADM-317} {San Diego Reporter Avallability Policy) [as of July 5, 2018].)

The Court of Appeal concluded that under the applicable statute, rule of court, and superior court pclicy, the trial court had
not erred in falling to make an officlal court reparter available at trial, notwithstanding the fact that piaintiff was entitled to a
fee walver and did not have the financial ability to pay for a private court reporter. The court ruled that section 68086(b}

"does not mandate that a {rial court provide indigent litigants with court reporter services whare no official court reporter is

provided by ihe court, as was true in this case,"l]
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Plaintiff sought review in this court and we granted review to consider whether the superior court's policy of not providing an
official court reporter in a civil case even when a party {o the action has qualified for a fee waiver, while permitting a party
who can afford to hire a private court reporter to do so, is consistent with past Callfornia decislons and statutes recognizing
the importance of ensuring access to justice lo all persons regardless of their economic circumstances,

il. 1S THE SAN DIEGO SUPERIOR COURT'S POLICY OF NOT MAKING AN
OFFICIAL COURT REPORTER AVAILABLE IN MOST CIVIL TRIALS, AND
PERMITTING A PRIVATE COURT REPORTER TO RECORD THE
PROCEEDINGS ONLY IF A PARTY PAYS FOR SUCH A REPORTER, VALID AS
APPLIED TO A LITIGANT WHO IS ENTITLED TO A FEE WAIVER OF OFFICIAL
COURT REPORTER FEES?

A, Background of California Decisions Regarding In Forma Pauperis
Litigants

604 litigate a civil case in forma pauperis and thereby to bring *604 a eivil action without paying the ordinary, statutorily required
filing fees. (/d. at pp. 293-296.) In response to the suggestion that the Legislature had curtailed that power by enacting
statutory provisions generally imposing court fees covering various court services, the court in Marlin stated: "Quite aside
from the guestion as to the power of the [L]egislature {o do this thing, it is obvious that only the plainest declaration of
legislative intent would be construed as even an effort to do this thing. We find no expressed intent. All of the statutes
dealing with the payment and prepayment of fees ... are general in their nature and hava to do with the orderly collection
and disposition of the fees.... Neither individually nor collectively are they even susceptibie of the construction that the
design of the [Liegislature was ta deny io the courts the exercise of their most just and most necessary inherent power,
They have applicability to all cases where the court has not, in the exercise of that power, remitted the payment of the fees
on behalf of a poor suitor, and in every instance the courl’s order to this effect is sufficient warrant to every officer charged
with the collection of fees to omit the performance of that duty in the specified case.” {/d. af p. 297.)

Furthermore, the court in Martin rejected the contention that the trial cowrt's refusal in that case to permit the indigent
plaintiff to obtain a jury without the payment of jury fees could be defended an the ground that the trial court's action did not

The court responded: "Little need be said to show the Inadequacy of such a response. Where the suitor was allowed to
prosecute in forma pauperis, all the rights which were open to him upon the payment of fees were open to him by virtue of
the order, and every officer was required to perform his duty without the payment of fees as fully as though the legal fees
had heen paid.... Therefore we will not say that a suitor who ... cannoct pay court fees must be contant tc go 1o trial without a
jury. The law does not say this, and we will not read such a dedlaration into the law.” {id. at pp. 297-298.)

Following the general principles set forth in Martin, this court and the Courts of Appesal have afforded indigent civil litigants
the ability to obtain meaningful access to the judicial process in a great variely of contexts. (See, e.q., Majors v. Superior
Court of Alameda Co. (1918) 181 Cal. 270 [184 P. 18] [right of civil indigent litigant to obtain jury on retrial without
prepayment of jury fees]; Isrin v Superior Court (1965) 63 Cal.2d 153 [456 Cal.Rpir. 320, 403 P.2d 728] (istn) {indigent civil
plaintiff could not be denied in forma pauperis stalus because represented by counsel on contingent fee basis]; Ferguson v.
Keays (1971) 4 Cal.3d 649 [94 Cal.Rpir. 398, 484 P.2d 70] {Ferguson) [right of indigent civil litigant 1o file appeai without
payment of appeal fees]; Eatls v. Superior Court (1971) 6 Cal.3d 109 {98 Cal.Rpir. 302, 490 P.2d 814] (Eatls) [indigent civil

605 litigant may not be denied in forma pauperis slalus on the ground that litigant may be able to afford fees through *605
savings over several months]; Corover v. Hall (1974) 11 Cal.3d 842 [114 Cal.Rptr. 642, 623 P.2d 682} {Conover) [right of
indigent civil litigant to obtain Injunction without providing an injunction bond]; Payne v. Superior Court (1876) 17 Cal.3d 908
{132 Cal.Rpir. 405, 553 P.2d 568) {Payne) [right of indigent prisoner who is a defendant in a civil case fo be provided
meaningful access te judicial process, including representation by counsel if necessary); Yarbrough v. Superior Court (1985)
39 Cal3d 197 [216 Cal.Rplr. 425, 702 P.2d 583] [explaining trial courl's responsibiliies under Paynel, County of Sufler v,
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Superior Court (1968) 244 Cal.App.2d 770 [53 Cal.Rptr. 424} (County of Sulfer) [right of indigent civil liigant to obltain waiver

{Bank of America) [right of Indigent out-of-state civil lifigant to obtain walver of security for costs required by Code Civ. Proc.,
§ 1030}; Roberts v. Superior Court (1968) 2684 Cal.App.2d 235 [70 Cal.Rplr. 226] (Roberis) [right of indigent civil litigant to
obtain walver of appeal bond reguired by Code Civ. Proc,, former § 885.5); Cohen v. Board of Supervisors (1971) 20
Cal.App.3d 238 [97 Cal.Rpir. 5507 (Cohen) [right of indigent civil plaintiff who could not afford service by statutorily
prescribed publication to utilize alternative reasonable method of service]; Solorzano v. Superior Courf (19633 18
Cal.App.4th 603 [22 Cal Rptr.2d 401]) (Solorzano) [trial court abused its discretion in appointing a privately compensated
discovery referee that indigent plaintiffs could not afford]; Baltayan v. Estate of Getemyan (2001) 90 Cal.App.4th 1427,
1438-1443 [110 Cal.Rptr.2d 72] (cone. opn. of Jehnsen, J.} {Baltayan) [right of indigent out-of-state civii plainiiff to
exemplion from security undertaking required by Gode Civ. Proc., § 1030]; Reldan v. Cailahan & Blaine (2013) 219

cannof afford to pursue].)

The general {eaching of this long line of decisions Is that California courts, pursuant to the principles of the in forma
pauperis doctrine, have the inherent discretion to facilifate an indigent civil litigant's equal access to the judicial process
aven when the relavant statutory provisions that impose fees or other expenses do not themsalves contain an exception for
needy litigants.

Moreover, this line of casas also demonstrates that the exercise of judicial discretion In furtherance of facilitating equal
access to justice is not limited to excusing the payment of fees that the government charges for government-provided
services. Judicial authority 1o facilitate meaningful access te indigent litigants extends as well to excusing statutorily
imposed expensas that are intended to protect third parties {e.q., injunction or damage bonds) and to devising alternative
procedures (e.g., additional methods of service or meaningful access) so that indigent litigants are not, as a practical matter,
denied their day in court, (See Conover,_supra, 11 Cal.3d 842; Counfy of Sutter, supra, 244 Cal.Anp.2d 770; Bank.of

606 America,_supra,_255 Cal.App.2d 575; *606 Roberis, supra, 264 Cal.App.2d 235; Cohen,_supra, 20 Cal.App.3d 236;
Baltayan, supra, 80 Cal.Agp.4th 1427; Payne, supra, 17 Cal.3d 808.)

Finally, these cases demonstrate that the policy of affording indigent litigants meaningful access {o the judicial process
establishes restrictions not only upon potential barriers created by legisiatively imposed fees or procedures, but also upon
court-devised policies or practices that have the effect of denying to qualified indigent litigants the egual access to justice
that the in forma pauperis doctrine was designed to provide. (See, e.g., Isrin,_supra, 83 Cal.2d 153, Earls, supra, 6 Cal.3d
1089; Solorzana, supra, 18 Cal.App.4th 803; Roldan, supra, 219 Cal.App.4th 87.)

B. Legislative Enactments Relating to In Forma Pauperis Status and Initial
Court Rules Regarding Official Court Reporter Fees

Although the authority of California courts to ameliorate financial barriers to access to justice faced by indigent litigants
pursuant to the in forma pauperis doctrine was first recognized in judicial decisions, in 1879 the Legistature enacted a
statute confirming this judicial authority and directing the Judicial Council to formulate uniform forms and rules of court to
effectuate this authority. (Stats, 1978, ch, 850, § 1, pp. 2952-2953 [enacting former § 68511.3].)

Former section 68511.3 provided broadly that the rules adopted by the Judlcial Council should permit "proceeding in forma
pauperis al evefy stage of the proceedings at both the appeliate and trial levels of the court system.” The statute identified
certain categories of litigants {e.g., recipients of specified welfare benefits) who were to be permitted to proceed in forma
pauperis, and further directed that the rules to be adopted should recegnize a court's authority to grant permission to
proceed in forma pauperis "in any other instance in which, in its discretion, such permission is appropriate because the
litigant is unable to proceed without using money which is necessary for the use of the litigant or the litigant's family to
provide for the commaon necessaries of life." {#bid.) Former section 68511.3 did not list the specific court fees that would be
waived for in forma pauperis litigants, but provided that the Judicial Counclil should adopt uniform forms and rules in this
regard.

The iniliaf rules adopted by the Judicial Council pursuant to the statutory mandate of former section 68511.3 recognized that
in forma paupetis fitigants were entitied to the walver, among other fees, of court reporter aitendance fees. The initial rules,
however, drew a distinction between the waiver of such fees for proceedings held within 60 days of the grant of fee waiver
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status and later proceedings. Former rule 3.61(7) provided that court reporier attendance fees "must” be waived for
proceedings held within 60 days of the order *607 granting the fee waiver application, whereas former rule 3.62(4) provided
that such courl reporter attendance fees "may" be waived for proceedings held more than 60 days after the date of the
order granting the fee walver application. The rules themselves provided ne explanation for this distinction,

In 2008, former section 68511.3 was repealed and replaced by & series of statutory provisions beginning with section
68630, (Stats, 2008, ch. 462, § 2, pp. 3308-3320.) The 2008 legistation explicitly and forcefully confirms this state's policy of
providing equal access to justice to all persons regardless of their economic means.

Section 68630 provides in this regard: "The Legislature finds and declares all of the following: [{]] (a) That our legal system
cannot provide “equal justice under law' unfess all persons have access fo the courts without regard to their economic
means. California law and court proceduras shauld ensure that court feaes are not a barrier fo court access for those with
insufficient economic means to pay those fees. [f]] (h) That fiscal responsibility should be tempered with concem for litiganis'
rights to access the judiclal system. Tha procedure for allowing the poor to use court services without paying ordinary fees
must be one that applies rules faldy to similarly situated persons, s accessible to those with limited knowledge of court
processes, and doas not delay access Lo court services. The procadure for determining if a litigant may file a lawsuit without
paying a fee must not interfere with court access for those without the financial means to do so, [{i (¢} That those who are
able to pay ceurt fees shouid do so, and that courts should be allowed to recover previously waived fees if a litigant has
obtained a judgment or substantial settlement."

Under the 2008 legistation, the Judicial Council retained the authority to adopt rules and forms relating to in forma pauperis
status, including "{plrescribing the court fees and costs that may be waived al every stage of the proceedings.” (§ 68641.)
Although the initial Rules of Court relating to the waiver of court reporter attendance fees—former rules 3.61(7) and 3.62(4)
— were renumbered in 2009 as rules 3.55(7) and 3.58(4), the substance of the ruies regarding court reporter attandance
fees remained unchanged, retaining the distinction between procsedings held within 60 days of the order granting a fee
waiver and proceedings heid after 60 days.

In 2013, the Legislature amendead secticn 68086, the specific staiute relating to court reporter attendance fees. (Slats. 2013,

ch. 454, § 1 .)@ As part *608 of the 2013 amendment of section 68086, the Legislature added a new subdivision (b), which
provides in full: "The fee shall be waived for a person who has been granted a fee waiver under Section 68631 [{he general
provision relating to an initial fee waiverl.” Section 68088(b) draws no distinction regarding the entitlement to a fee waiver
based upon the date upon which the hearing or trial occuts, nor places any other qualification on the applicabllity of the

litigant's right to a waiver of court reporter attendance fees, !

C. Importance of a Court Reporter Under Current California Law

Under current Californla law, in most civif proceedings the presence of a court reporter is required In order to obtain a
verbalim record of triai court proceedings and, ultimately, the preparation of an officially recognized reporier's iranscript for

use on appeal.19 The inclusion of court reporter fees in the original court rules selting forth the categories of costs and fees
to which an economically needy litigant is entitled to a waiver, as well as the explicit legislative codification of such
entillement in section 68086{b) in 2013, refiect the realistic, crucial imporiance that the presence of a courl reporter
currently plays in the actual protection of a civii litigant's Jegal rights and in providing such a Higant equal access to
appellate justice in California.

As the Court of Appeal decision in the present case aptly demonstrales, the absence of a court reporier at trial court
proceedings and the resulling lack of a verbatim record of such proceadings will frequently ba fatal to a litigant's ability to
have his or her claims of trial court error resolved on the metits by an appellate court. This is so because it is a fundamenta!
principle of *609 appellate procedure that a trial court judgment is ordinarily presumed fo be correct and the burden is on an
appellant to demonstrate, on the basls of the record presented io the appellate court, that the trial court committed an error
P.2d 193]; see generally 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 355, p. 409 [citing cases].) "This Is not only a
general principle of appellate practice but an ingredient of the constitutional doctring of reversible error.” (9 Witkin, supra, §
355, at p. 409; see Cal, Const,, art, VI, § 13,) "In the absence of a contrary showing in the record, all presumpticns in favor
of the trial court's action will be made by the appellate court. “[I]f any matters could have been presented to the court below
which would have authorized the order complained of, it will be presumed that such matters ware presented." (Bennelf v.
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MeCall (1893} 19 Cal App.4th 122, 127 [23 Cal.Rptr.2d 268].) "" A necessary corallary to this rule is that if the record is
inadeguate for meaningful review, the appellant defaults and the dacision of the trial court should be affirmed." (Gee v

appellant] has the burden of providing an adequate record. [Citation.] Failure to provide an adequate record on an issue
requires that the issue be resolved against [the appellant]." (Hernandez v. California Hospital Medical Center (2000)_78

Cal.App.4th 498, 502 {93 Cal.Rpir.2d 971111

In Foust v. San Jose Construction Co., Inc. (2011) 188 Cal.App.4th 181, 186-187 [129 Cal.Rpir.3d 421], the court
exlensively catalogued the frequency with which appellate courts have declined to reach the merits of a claim raised an
appeal because of the absence of a reporter's transeript. The court in Fous! stated: "ln numerous situations, appellate
courts have refused to reach the metrits of an appellant's claims because no reporter's transcript of a pertinent proceeding or
a suifable substitute was provided. (Maria P. v. Riles (1987343 Cal.3d 1281, 1205-1296 [240 Cal.Rptr. 872, 743 P.2d 932]
[attorney fee motion hearingl; Ballard v. Uribe (1986) 41 Cal.3d 564, 574-575 [224 Cal.Rpir. 664, 715 P.2d 624] (lead opi. of
Grodin, J.) [new trial motion hearing); In re Kathy P (1979) 25 Cal.3d 91, 102 [157 Cal.Rptr. 874, 599 P.2d 85] [hearing o
determine whether counsel was waived and the minar consented to informal adjudication]; Vo v. Las Virgenes Municipal
Water Dist. (2000).79 Cal App.4th 440, 447 [94 Cal.Roftr.2d 143] {trial transcript when attorney fees soughtl; Estale of Fain
{1999} 75 Cal.App.4th 973, 992 [89 Cal.Rptr.2d 618] [surcharge hearingl; Hodges v. Mark {1996) 49 Cal.App.4th 651, 657
[56 Cal.Rptr.2d 700] [nonsuit motion where trial transcript not provided); Null v. Cily of Los Angeles (1588) 206 Cal.App.3d

610 1528, 1532 [254 610 Cal.Rplr, 492] {reporter's franscript fails to reflect content of special instructions); Buckhart v. San
Francisco Residential Rent efc., Bd. (1988) 197 Cal.App.3d 1032, 1038 [243 Cal.Rptr. 298] [hearing on Code Civ. Proc., §
1094.5 petition]; Sui v. Landi (1985) 163 Cal.App.3d 383, 385-386 [209 Cal.Rptr. 4493 Imotion lo dissolve preliminary
injunction hearing]; Rossiter v. Benoit {1979) 88 Cal.App.3d 706, 7{3-714 [152 Cal.Rpir. 5] [demurrer hearing}; Caihoun v.
Hildebrandt (1964) 230 Cal.App.2d 76, 71-73 {40 Cal.Rptr, 690} [transcript of argument to the jury]; Ehman v. Moore (1963)
221 CalApp.2d 460, 462 [34 Cal.Rptr. 540] [failure to secure reporter's ranscript [or] settled statement].)" (Foust, &l pp.
186-187.)

The applicable Caiifornia statutes similarly recognize the importance of a verbatim record of trial court proceedings as
prepared by a court reporter. Under Code of Civil Procedure, section 269, subdivision (a)(1), an official court reporter or an
official court reporter pro tempere of the superlor court must be provided to make a verbatim record of all trial court

proceedings "[in a civil case, on the order of the court or af the request of a parfy” (Halics added.)[lg] On its face, this
statute contemplates that a court reporter will be present and will fully report all trial court proceedings in a civil case
wheneaver a party so requests. Although section 269, subdivision (a}(1) does not preclude a court from requiring a party lo
pay for the services of an official court reporter when a parly has the resources to do so, nolhing in the staiute suggests that
a court reporter need not bea provided to a litigant who cannot afferd to pay for such services when the litigant has been
granted a fee waiver because of his or her financial need.

D. Reduction in Official Court Reporter Services in Response to Budget Cuts

Prior to the drastic cuis in judicial budgets over the last decade, superior couris in California generally made official court
reporters roulinely available for civil trials, As a resuit of budget reductions, however, many, but not all, of the superior courts
throughout the state have adopted new policies limiting the availability of official court reporters to only a narrow category of
civil cases, which generally do not include ordinary contract, personal injury, or professional negligence cases. (See 2017
611 Futures Com. Rep., supra, pp. 239-240; tmpellizzeri, BYO Courf Reporter (Sepl. 2013) *611 Cal, Lawyer, 11; Golay &

Haskins, The Necessity of Trial Transcripts in Appellate Proceedings (Sept. 2015) Los Angeles Lawyer, p. 10; Reedsmith,
Why You Need a Court Reporter to Set the Record Straight (Sept. 3, 2014), p. 1 [attaching chart listing then-current superior
court policies regarding normal availability of official court reporters], at [as of July 5, 2018].)

The San Diego Superior Court policy at Issue in this case is one of the recently adopted local court policies limiting the
avallabllity of officlal court reporters in civil cases. The palicy currently provides in relevant part: "Officlal court reporters are
normatly available in felony criminal cases and juvenile matters during regular court hours, Official court reporters are not
normally available in civil, family, or probate matfers with exceptions [relating o some specified family and probate
matters].... [{] ... [fl] Parties may privately arrange for the appointment of a court-approved official court reporter pro tempore
without a stipulation for civil, family, and probate matters.... [{]] Parties may ptivately arrange for the appointment of a
reportar not on the court-approved list, by stipulation and order for civil, family, and probate matiers.... [{]] Parlies, including
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those with fee walvers, are responsible for all fees and costs related to courf reporier services arranged under the foregoing
provisions." (5.D. Reporter Avallability Policy, supra, at p. 1, Halics added, boldface omitted.)[ﬁ’l

The cosl of a court reporter's atiendance at trial court proceedings is significant. According fo the San Diego Superior Court
website, court reporter altendance fees for an officiai court reporter are currently $431 per half day and $862 per full day. {
[as of July 8, 2018].) A 2012 arficle In a legal newspaper reported that at that time the per diem rate for private court
reporters in San Francisco was $735 and in Log Angeles was $764. (McEvoy, Shrinking Courf Reporter Staffs Bring
Changes to Litigation, Daily J. {Mar. 15, 2012}.)

In light of the significant costs of private court reporters, the practical effect of the foregoing policy means that in San Diege,
and ih other superior couris with similar nolicies, indigent civil litigants are denied the ability to obtain a verbatim record of
the frial court proceedings unless another party in *612 the action who can afford to pay for a private court reporter chooses
to arrange and pay for a private court reparter. The issue before us in this case is the validity of the San Diego policy as
applied to a fee waiver reciplent.

E. The Parties' Confentions

Plaintiff, and the numerous amici curiae that have filed briefs on his behalf, maintain that the San Diego Supetior Court
policy is inconsistent with the prior Califarnia in forma pauperis decisions indicating that California courts should propetly
exercise the discration they possess o ensure that litigants in California judicial proceedings are hot denied equal access to
justice, at trial or on appeal, on the basis of their limited financial rescurces. Defendant, by contrast, contends that the San
Diego policy is valid, maintaining that the Court of Appeal properly found the policy compatible with the applicable statutes
and rules of court. Defendant asserts that no case or statute requires a court to make an official court reporier available in
every civil case in which a fee walver recipient requasts the services of an official court reporter, and that the fee waiver
provision of section 68086(b) applies only when an official court reporter is provided by the court and when payment of a
court reporter fee would otherwise be required. Further, defendant maintains that the superior court palicy is a reasonable
response to the significant reduction in its budget.

For the following reasons, we agree with plaintiff's position,

F. Effect of Section 68086, Subdivision (d) and Rule 2.956

in addressing this issue in its decision below, the Court of Appeal recognized that to be valid a local court policy, like a ocal

courl rule, must be consistent with the federal and state Constitutions, statutes, rules of court, and applicable case law. (See
Cal. Const,, ar. VI, § 6, subd, (d); Elkins v. Superior Court (2007) 41 Cal4th 1337, 1351 [63 CakRpir.3d 483, 163 P.3d 160]

(Elkins).)

In upholding the validity of the San Diego Superior Gourt policy, the Court of Appeal relied on the provisions of seclion
68086, subdivision {(d) and rule 2.956. Section 680886, subdivision {(d) direcls the Judicial Council to adopt rules to ensure
that parties are given adequate and timely notice of the availability of an official court reporter, and further provides "[t]hat if
an official court reporter is not available, a party may arrange for the presence of *613 a certified shorthand reporter to serve

as an official pro tempore reporter, the costs therefor recoverable as [taxable cosls by the prevailing party]."[w (§ 68086,
suhd. (d)(2).)

Rule 2.956—adopted by the Judicial Council in response to the directive in section 68086, subdivision (d)—provides, in
turn, that each trlal courl must adopt and post a local policy "enumerating the departments in which the services of official
court reporters are nermally available, and the departments in which the services of official court reporters are not normally
available during reqular court hours. if lhe services of official court reporters are normally available in a department only for
certain types of matters, those matters must be identified in the policy." (Rule 2.956(b)(1).) Rule 2.956(c) further provides
that "[if the services of an official court reporter are not available for a hearing or trial in a civil case, a party may arrange for
the presence of a cerlified shorthand reporter to serve as an official pro tempore reporter. It is that party's responsibility to
pay the reporier's fee for atiendance at the proceadings, but the expense may be racoverable as part of the costs, as
provided by law."
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Although both section 68086, subdivision {d} and rule 2.956 recognize that an official court reporter may not be available in
all circumstances, nelther section 68086, subdivision (d) nor rule 2,956 purports to address the subject of the proper
treatment of fee waiver recipients. Accardingly, the question arises whether either sectlon 68086, subdivision {d) or rule
2.956, was intended and should properly be interpreted to authorize a trial court to adopt a policy that withhelds the services
of an official court reporter when one of the parties is a fee waiver recipient and when the practical effect of not providing an
official court reporier is lo deny the fee walver reciplent the opportunity to have the proceedings reported when a party who
can pay for a private reporter is afforded that opportunity, The Court of Appeal did not directly address this question,

In light of the legal analysis set forth in the seminal decisicn in Martln, supra, 176 Cal, 289, we conclude that neither section
68086, subdivision (d) nor ruie 2,958 should properly be interpreted to authorize a courl to withhold court reporter services
fram an in forma pauperis litigant when a litigant who can afford 1o pay for a private couii reporler is permitted {o oblain

614  such services and have the private reparter serve as an official pro tempare court *614 reporter for the proceadings. As the
court in Martin explained, "it is chvious that only the plainest declaration of lagislative inlent” should be construed as an
effort by the Legislature to constrain the fundamental judicial policy of affording equal access to the judicial process to all

persons without regard to thelr sconomic need. (176

2.956 contains any reference to fee waiver recipients, and in light of the strong legislative policy in support of equal access
to Justice set forth in section 68630, subdivision (a), we conclude that neither provisicn supports the validity of the
challenged local superior court policy as applied lo a fee waiver recipient,

G. Rule 3.55(7) as Amended in 2015 and Accompanying Advisory Committee
Comment

Although neither section 680886, subdivision {d) nor rule 2,956 contains any reference to the provision of court reporter
services to fee walver reciplents, a different California Rule of Court that was not cited or relied upon by the Couil of Appeal,
rule 3.55(7) as amended in 2015, and a 2015 Advisory Committee comment to that rule, contain language that, at least on
their face, appear petentially relevant to the validity of the challenged policy. In light of that potential relevance, we
requested the parties to submit supplemental briefing addressing the effect, if any, that either the rule or comment has on
the issue before us in this case. Upon consideration of the supplemental briefing, we conclude that the 2015 amendment of
rule 3.55(7) and the accompanying Advisory Committee comiment should not properly be understood as addressing the
issue before us.

We begin by describing the background to the 2015 amendment to rule 3.55(7).

As noted above, in 2013 the Legislature amended the provisions of section 68086, relating to the collection of court
reporiers' appearance fees, (Stats. 2013, ch. 454, § 1.) As part of the 2013 statute, a new subdivision (b) was added to
68086 to provide that a court reporter's appearance fee "shall be waived for a person who has been granted [an initial fee
waiver]."

In 2014, on the recommendation of the Civil and Small Claims Advisory Committee of the Judicial Gouncil (Advisory
Commitiee), the Judicial Councll circulated for comment a proposal 1o amend a variety of court rules and forms pertaining to
fee waivers. (See Judicial Council of Cal,, Invitation to Commenl, SPR14-05 (2014) Fee Waivers: Payments Over Time and
Fees Included in Initial Fee Waiver,) The proposed amendments upon which comments were solicited were unrelated to the
615 provisions of section 68086(b) that had been enacted in 2013. In response fo the invitation to comment, however, a number
*815 of commantators pointed out that the court rules refating to fee waivers of court reporier appsarance fees then in effect

were inconsistent with the provisions of the recently enacted section 68086(b).[1—5]

In particular, at that time former rule 3.55 provided in relevant part: "Courl fees and costs that must be waived upon granting
an application for an initial fee walver include: [{] ... [f]] {7) Reporter's dally fees for attendance at hearings and trials held
within 60 days of the date of the order granting the application." (ltalics added.) Further, former rule 3.56 provided in
relevant pari that "[n]ecessary court fees and costs that may be waived upon granting an application for an inlitial fee walver,
either at the oulset or upon later application, include: [f] ... [l (4) Reporter's fees for attendance at hearing and trials held
more than 60 days after the dale of the order granting the application." (ltalics added.} This Is the same distinction, noted
above, that the initial court rules relating to the waiver of court reporter fees drew between proceedings held before and
after 60 days of the granting of the inilial fee waiver application. {See ante, p. 606.)
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The comments submitted to the Advisory Committee pointed out that the newly enacted section 68086(b) draws no
distinction in a fee waiver recipient's entitlement to the waiver of court reporter fees based on the date hearings or trials are
held, but instead provides broadly and without gualification that the court reporter fee "shalt be waived for a person who has
heen granted [an initial] fee waiver.” The commentators suggested that the existing court rules be amended te be consistent
with saction 88086(h).

The Advisory Comimittee agreed with tha commentators' suggestion in this regard, In its February 3, 2015 report {o the
Judicial Council recommending the amendment of various rules of court, including rules 3.55{7) and 3,58, the Advisory
Committes explained that the preexisting provision of rule 3.585(7) "which currently includes on the list of fees that must be
walved only those court reporters fees for hearings] held within 80 days of the issuance of the fae waiver order” needed o
be modified "to eliminate the time restriction In light of the new mandate in Governmenti Code section 68086(b) that all court

616 reporter's fees otherwise charged by a court are waived for a parly who has *616 received a fes waiver." (Advisory Com.
Rep., stipra, at pp. 5-8,) The report further explained that for the same reason it recommended "that the item including
reporter's fees for hearing[s] held mare than 60 days after the Issuance of the fee walver order be deileted from the list of
fees the court has discretion to grant a waiver far In rule 3.58, since the waiver of such fees [is] no longer discretionary.” {/d.
at p.6.)

In addition to simply eliminating the time restriction in rule 3.55(7} and deleting the provisions of former rule 3.56(4) {as one

of the comments received by the Advisory Committee had specifically proposed), 1€ however, the Advisory Committes
Report recommended two additional changes: (1) the addition of the phrase "if the reporter is provided by the court” to the
end of former rule 3.55(7), and (2} the addition of an Advisory Committee comment concerning former rule 3,55, In this
regard, the Advisory Commitlee Report recommendad that former rule 3.55(7} be amended to read: "Court fees and costs
that must be waived upon granting an application for an initial fee walver include: [{] ... [{] {7} Reporter's faes for attandance
at hearings and trials, if the reporter is provided by the court," (Advisory Com. Rep., supra, al pp. 15-16, italics added &
underscoring omitted,) And the reporl further recommended that the following Advisory Committee Comment be added
regarding rule 3.55; "The inclusion of court reporter's fees in the fees waived upon granting an application for an initial fee
waiver is not intended to mandate that a court reporter be provided for all fee waiver recipients. Rather, i is intended to
include within a waiver all fees mandated under the Government Code for the cost of court reporting services provided by a
court." (Advisory Com. Rep., al p. 16, underscoring omitted.) The repori contained no explanation or citatlon of authority for
these two proposed additions.

At the subsequent February 19, 2015 meeting of the Judicial Councll, the Advisory Commitiee's recommendations with
respect to the proposed amendments to a number of court riles and forms relating to fee waivers, which had been placed
on the consent agenda, were adopted.

Although the 2015 amendment to rule 3.55{7) and the accompanying Advisory Committee commenl are susceptible io
differing Interpretations, we conclude, for the reasons set forth in plaintiff's supplemental brief, that these changes should
not properly be read as intended to address the question that is befora the court in this case—namely, whether a court
policy that effectively denies court reporter services to a fee waiver recipient while at the same time permitting a financially

617  abie litigant to obtain the benefit of a court reporter is consistent with the general principles embodied in prior California *617
in forma pauperis dacisions. Instead, we conclude that the 2015 changes to rule 3.55(7) are properly read to indicale simply
that the amended rule 3.55(7) should not, in ifself, be understood as intended to place an obligatior: on a court to provide a
court reporter for all fee waiver recipients.

As noted, rule 3.55(7), as amended in 2015, provides that the fees that must be waivad upon granting an application for an
initial fee waiver include "frleporter's fees for attendance at hearings and trials, if the reporter is provided by the courl.” By its
terms, the rule says only that an initlal fee waiver requires the walver of reporter attendance fess "if the reporter is provided
by the court.” (/bid.) The language of the rule dces not purport to address whether, or under what circumstances, a trial
caurt may be required, by judicial precedent or olherwise, tc provide an official court reporier to prepare a verbatim record
of the court proceedings.

Similarly, the Advisory Committee comment added to rule 3.55 in 2015 states simply that "the inclusion of court reporter's
fees in the fees waivad upon granting an application for an initial fee waiver is not intended {o mandate that a courl reporter
be provided for ali fee waiver recipients. Rather, it is intended to include within a waiver all fees mandated under the
Government Code for the cast of court reporting services provided by a court.” (/bid., underscoring omitted.) This comment
can reasonably be Interpreted to mean simply that the amended version of rule 3.55(7) is not itself intended to require that a
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court reporter be provided for all fee waiver recipients, The comment does not purport to address what the genersal
principles embodied in prior California in forma paupetis judiclal decistons may require with respect to fee waiver racipients,

As plaintiff suggests, there are good reasens for not Interpreting the two ¢hanges proposed by the Advisory Committee and
adopted by the Judicial Gouncil more broadly as addressing the issue posed in this case. As explained above, the 2015
amendmenis to rule 3.55(7) arose as a result of public comments received by the Advisory Commitiee in connection with an
invitation for comment regarding proposed amendments to other rules that were entirely unrelated to the newly enacted
section 68086(b). The comments relating to rule 3.55(7) that brought to the Advisory Committee’s attention the existing
rule's inconsistency with section 68086(h) did not propose the additional phrase at the end of rule 3.55(7) or the Advisory
Commiltee comments that were subsequenlly proposed by the Advisory Committes in its report to the Judicial Councll, nor
did those comments discuss these subsequent additions. No further public comment was solicited by the Advisory
Committee or the Judicial Councll with regard to these two proposed changes before the changes were adopted by the
Judicial Councit.

618 *618 The Judicial Council's rulemaking procedure permile the adoption of a new court rule or the amendment of an existing
court rule without pubiic camment in only limited circumstances. Under the governing rule, dirculation for public comment is
unnecessary only if "the proposal presents a nonsubstantive technical change or correction or a minor substantive change
that Is unlikely to create controversy...." (Rule 10.22(d)(2); see Siry Investments, L.P. v. Farkhondehpour (2015) 238
Cal.App.4th 725, 731 [189 Cal.Rptr.3d 554].) As plaintif points out, if the 2015 amendment to rute 3.55(7) and the
accompanying Advisory Committee comment were interpreled as intended to address the validity of the type of "no offizial
court reporter” policy af Issue in this case, the amendment could not properly be characterized as either a “nonsubstantive
technical change" or "a minor substantive change that is unlikely to create controversy." {Rule 10.22(d}(2).) Thus, those
changes are appropriately construed to mean only that rule 3.55(7), as amended, should not itself be understoad to
mandate that a trial court provide an officlal court reporter for all fee waiver recipients, but not to speak to the broader issue
of whether a general superior court polley, like the San Diego policy at issue here, is compatible with the general principles
embodied in past California in forma paupetis decislons and the legislative policy embedied in Section 68630, subdivision

{a).

Accordingly, we conclude that rule 3.55(7) as amended in 2015 and the accompanying Advisory Commitlee comment
should not be interpreted as addressing the issue hefore us,

H. Exercise of Superior Court's Discretion

In addition to relying upon section 680886, subdivision (d) and rule 2.956, defandant argues strenuously that the superior
court, in adapting the policy at issue here, acted reasonably in the exercise of its discretionary quasi-legislative authority in
light of its dire budgetary situation. We recognize and acknowledge the good faith of the superior court in attempling to deal
with an extraordinarily difficult budgetary sttuation. The superior court could understandably conclude that its reduced

resources required it to discontinue its poiiey of making official court reporters generally avaitable in civil cases.[1Z]

Hoewever, the new policy failed to provide an exception for cases involving a fee waiver recipient who desires a verbatim
619 record of the trial *618 court proceedings but cannot afford to pay for a private reporter, Although such a limited exception

would concededly Impose some additional financial burden on the superior court,18 our past decisions caution that a
court's legitimate financial considerations must be carefully weighed against the potential impairment of a needy litigant's
invalidating local rules as inconsistent with the public’s interest in equal access to justice "is that a local cour has advanced
the goals of efficiency and canservation of judiclal resources” in adopting the challenged rule]; Ferguson, supra, 4 Cal.3d at
p. 857 {noting that "the legitimate purpose[] of providing financial support for our courts” doss not require "depriviing}
indigents of access to the appeliate courtg"]; see also § 68630, subd. (b) ['The Legislature finds and declares ... [] ... [T] ...
itihat fiscal responsibility should be tempered with concern for litigants® rights to access the justice system"].) The question
before us is whethar the superior court in adopting the challenged court reporter policy properly exercised the discration it
possesses in a mannar consistent with the principles underlying California‘s in forma pauperis doctrine and the legislative
policy of equal access to the courts set forth in section 68630, subdivision (a).

In defending the absence of an exception for in forma pauperls litigants, defendant relies on the lack of any prior decision
that supporls the necessity of such an exception for official court reporters. Although thers is no prior case directly on point
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with regard to official court reporters, several prior cases that have arisen in other confexts supporti the conclusion that the
San Diego Superior Couit erred in adopting a policy that effectively denies in forma pauperis litigants the ability to obtain a

620 verbafim record of the trial *620 court proceedings while preserving that opportunity for litigants who can afford to pay for a
private court reporter.

In Solorzano, supra, 18 Cal.App.4th 603, the question arose in the context of the procedure for resolving a discovery
dispule. Crdinarily, discovery disputes are rasolved by the trial court, and a fee waiver recipient {like other parties) need not
pay any fee to ebtain such resolution, Under section 639, subdivision {a)(5) of the Code of Givil Procedure, however, a trial
court is permitted to appoint a referee to "hear and determine any and all discevery motions and disputes ... and io report
findings and make a recommendation thereon," and section 6§45.1, subdivision (b} of the Code of Civil Procedure, in lurn,
permits the court to "order the parties {o pay the fees of referees who are not empioyees or officers of the court ... in any
manner determined by the court to be fair and reasonable, including an apportionment of the fees among the parties.” Al the
time of Solorzano, neither section 639 nor section 645.1 contalned any provision relating to in forma pauperis ltigants or
other litigants with limited financial resources.

tn the underlying pretrial proceedings in Salorzano, the trial court had appointed a privately compensated discovery referee
and ordered the plaintiffs and the defendant 1o share equally in the payment of the referae’s $300-per-hour fee, despite the
plaintiffs’ objection that they were indigent and could not afford to pay that fee, The plaintiffs sougit writ review in the Couri
of Appeal, and the appellate court, relying in part upen the line of California in forma pauperis precedents summarized
above (see Solorzang, supra, 18 Cal.App.4th at p. 613, fn. 6), concluded that the trial court had erred in appointing a
privately compensated referee.

Recagnizing that a court does not have the authority to waive a privately compensated referee’s fees, the Court of Appeal in
Solorzano held that a trial court's discretion to appoint a privately compensated referee under sections 639 and 645.1 of the
Code of Civil Procedure cannot be exeicised in a manner that makes it unaffordable for an indigent party 1o litigate
discovery disputes. The Solorzano court reasonad that because *no one can deny the indispensability of discovery in the
prosecition of a lawsuit” (Sclorzana, supra, 18 Cal.App.4th at p. 614), and because "indigent litigants proceeding in forma
paupetis ... are by definition unable to pay court-ordered reference fees" {id. at p. 615), the trial court had abused its
discretion in appointing a privately compensated discovery referee in that case. And spsaking more generally, the court in
Solorzano observed that "[rleference to a discovery referee Imposes a substantial economic burden on [a nonaffluent} party.
it is therefore incumbent on trial courts utllizing the relief afforded by [seclions 639 and 845.1] to look bayend tha benefit
realized by the judicial systern and consider the economic impact the order of reference will have on the pariies.” (hid.)

621 (See also Taggares v. *621 Superior Court (1998) 62 Cal.App.4th 94, 106 {72 Cal.Rpir.2d 387] ['Unless the court makes a
cost-free option available to the parties, it may not order a [discovery} reference in {a case involving an ihdigent party].

instead, the trial court should retain and resolve these matters.., "], )11

In Roldan, supra, 219 Cal.App.4Ath 87, a related question arose in the context of the enforcement of an arbitration provision
contained in retainer agreements between the plaintiff clients and the defendant attorneys. Under the arbitration clause at
issue and the appiicable provisions of the California Arbitration Act (Code Civ. Proc., § 1284.2), each parly to the arbitration
agreement was required to pay a pro rata share of the arbitrator’s fess and expenses as well as other arbitration expenses,
all of which were likely to be substantial. The plaintiffs in Roldan were elderly individuals who had applied for and had been
granted in forma pauperis status in the judicial proceading. Thereafter, the plaintifis challenged the trial court order
compeliing them to submit their dispute with their altorneys to arbitration, maintaining that they could not afford to pay the
arbitration expensas,

The Court of Appeal in Roldan first discussed several cases that had considered whether a provision of an arbitration
agreement that required a party to pay arbitration fees that the party could not afford was unconscionable and

77 {7 Cal.Rpir.3d 267] and Parada v, Syperior Court (2009)_176 Cal.App.4th 1554 [98 Cal.Rptr.3d 743].) The appellate court
in Roldan thereafter concluded that it need not reach the issue of whether the arbitration agreements at issue in that case
were unenforceable, because the only issue hefore it was whather plaintiffs, who had been granted permission to proceed
in forma paupetis, "could ... be excused from the obligation to pay fees associated with arbitration." (Roldan, at p. 95.) The
court in Roldan, having taken note of “California's long-standing public policy of ensuring that all litigants have access to the
justice system for resolution of their grievances, without regard to their financial means” (id. at p. 94, ciling Martin, supra,
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The courl in Roldan explained: “If, as plaintiffs contend, they lack the means to share the cost of the arbitration, to rule

622 otherwise might effectively deprive them of access to any forum for resolution of thelr claims against [the *622 defendants].
We will not do that. Of course, as the tiial court recegnized, we cannot order the arbifration forum to waive ifs fees, as a
court wouid do in the case of an indigent litigant. Nor do we have authority to order [the defendant law firm] to pay plaintiffs'
share of those fees. What we can do, howevar, is giva [the defendant law firm] a choice: if the trial court determines that any
of these plaintiffs is unable to share in the cost of arbitration, [the firm] can elact to either pay that plaintiff's share of the

atn.96.)

The decisions in Soforzano and Roldan reveal a fundamental aspect of the California in forma paupetis docirine that is
directly relevant to the issue presented here. As these decisions demonstrate, under California law when a litigant in a
judicial proceeding has qualified for in forma paupetis status, a court may not consign the indigent litigant to a costly private
allernative procedure that the Ftigant cannot afford and that effectively negates the purpose and benefit of in forma pauperis
status, In other words, whatever a courl's authority may be in general to outsource to privately compensated individuals or
entities part or all of the court's judicial duties with respect to litigants who can pay for such private services, a court may not
engage in such outsourcing in the case cf in forma pauperis litigants when the practical effect is to deprive such litigants of
the equal access o justice that in forma pauperis stalus was intended to afford.

The superior court policy on court reporiers chalienged in this case exhibits the same fundamental problem that was
addressed by the courts in Solorzano and Roldan. By eliminating the availability of official court reporters in most civil
proceedings, the policy outsources the provision of court reporting services to privately compensated court reporters. And
by failing to previde an exception for in forma pauperis litigants, the policy effectively deprives such litigants of equal access
to the appellate process that their in forma pauperis status was intended to afford, As we have seen, the absence of a
verbatiin record of trial court proceedings will often have a devastaling effect on a litigant's ability to have an appeai of a trial

623 court judgment decided on the merits, (See ante, pp. 608-610,)2% Without an exception for fee waiver *623 reciplents, the
policy at issue here places indigent civil litigants at a significant disadvantage with respect to the right of appeal compared
to those litigants who can afford to pay for a privaie shorthand reporter. (Accord, e.g., Martin, supra, 176 Cal. at p. 298 ["we
will not say that a suitor who can pay court fees shall have his frial by jury and the suitor who cannot pay court fees must ba
content to go to trial without a jury"); Preston v. Municipal Court {1961) 188 Cal.App.2d 76, 87-88 [10 Cal.Rptr. 3011 ["The
tight of appeal cannot lie in that discriminatory maorass in which it is accessible to the rich and denied to the poor. Whatever
hardship poverly may cause in the soclety generally, the judicial process must make itssif available to the indigent*}.)

Accordingly, we conclude that in order to satisfy the principles underlying California's in forma pauperis doctrine and
embodied in the legisiative public policy set forth in section 68630, subdivision (a), when a superior court adopts a general
policy under which cfficial court reporters are not made available in civil cases but parties who can afford to pay for a private
court reporter are permitted {o do so, the superior court must include in its policy an exception for fee waiver recipients that
assures such litigants the availability of a verbatim record of the trial court proceedings, which under current statutes would
reqguire the presence of an official court reporier. Because the challenged San Diego Superier Court policy at issue here
lacks such an exception, we conclude the policy is invalid as applied to fae waiver recipients. Thus, the trial court erred in
falling to make an official court reporter available to plaintiff upon request.

lll. WAS THE FAILURE TO PROVIDE AN OFFICIAL COURT REPORTER
HARMLESS?

Defendant further argues that even if the superior court erred in failing to make an official court reporter available to plaintiff
in this case, the error was harmless and the Court of Appeal judgment should be affirmed.

Defendant contends initially that even if an official court reporier had been present to report the trial court proceedings,
hecause plaintiff could not afford to pay for a reporter's transcript for use on appeal, the Court of Appeat decision would not
have been different even if an official court reporter had been made available at trial.

Defendant points out that a number of California appeliate court decisions have held that an in forma pauperis litigant is not
624 entitled to obtain a free reporter's transcript in an ordinary civil action. {See, e.q., Cily of Rohnert *624 _Park v. Superior Court
{1983) 146 Cal.App.3d 420, 426-430 [193 Cal.Rptr. 33]; Lesfie v. Roe (1974) 41 Cal.App.3d 104, 107 [116 Cal.Rptr. 386];
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626

Rucker v. Superior Court {1830) 104 Cal.App. 683, 685 [286 P, 732]; of. Smith v. Superior Court (1974) 41 Cal.App.3d 108,

111-114 [115 Cal.Rpty. 677] [mother who was denied opportunity 1o withdraw consent to adoption statuierily entitled to
reporter's transcript at county expense); Crespo v. Superior Court {1974) 41 Cal.App.3d 115, 118-120 [115 Cal.Bpir. 681] {in
proceeding to terminate parental rights, parents statutarily entitled to reporier's franscript at county expense}.) This courl
has not yet addressed the question under what circumstances an in forma pauperis civil litigant may be entitled to obtain a
free reporter's transcript when such a transcript is essential to the resolution of the litigant's appeal on the merits. (See
Ferguson,_supra, 4 Cal.3d at p. 654.) Even assuming that under the in forma paupetis doctrine or constitutional principles
there is no general right to a free reporter's transcript in this type of case, we conclude that defendant's harmless error claim
lacks metit for a number of reasons.

First, the California Legislature, by statute, has created a franscript reimbursement fund to assist indigent civil litigants in
paying for a reporter's transcript. (See Bus. & Prof. Code, §§ 8030.1-8030.9.) Although defendant notes that the amount

that is available to an individual pro se fitigant from this fund in a given case is quite limited,[2!) because here the tial court
granted nonsuit on the basis of plaintiff's opening statement, the transcript that would have been required would not have
been extensive and the sum that the fund could potentially provide may well have been adequate, The absence of a courl
reporter at trial, however, meant that plaintiff could not obtain a reporter's transcript.

Second, even if plaintiff could not have cbtained the needed sum for a transcript from the transcript reimbursement fund,
plaintiff might have been able to obtain representation on appeal from a nonprofit legal services provider or pro bono
counsel (as he has before this court), and those entities might have been willing and able to advance the costs of obtaining
a reportet's transcript, costs that would be recoverable from the opposing party if plaintiff were to prevail on appeal. In {he
absence of a court reporter at trial, of course, there are no reporter's notes to be transcribed.

Third, even if plaintiff were unable to obtain funds for a reporter’s transcript, the existence of the notes of a court reporter
who had reported the proceedings would be useful and valuable in enabling plaintiff to obtain an *625 adequate seltled or
agreed statement to be utilized on appeal. {See, e.g., Western Siates Const. Ce. v. Municipal Ci. {1951) 38 Cal.2d 146, 149
[238 P.2d 562]; Mooney v. Supericr Court (2016) 245 Cal.App.4th 523, 532 [199 Cal.Rptr.3d 8471; In re Armsirong (1981)

Eisenberg v. Superior Court (1856) 142 Cal.App.2d 12, 18-20 [297 P.2d 803].) Baecause no reporter was present, there are
no reporter's notas that could he consulted for that purpose.

Alternatively, defendant contends that any error with ragard to the failure to provide a court reporter was harmless *because
the record shows that ... plaintiff did not have an expert to testify at trial." Defendant maintains that plaintiff was required to
present testimony through his own expert witness at trial in order tc show the requisite causation between defendant's
alleged malpractice and plaintiff's injuries. Plaintiff asserted on appeal, however, that because he could not afford to pay for
his expert witness's appearance at trial, the {rial court had erroneously precluded him from ulilizing a variety of alternative
means {o establish causation, including relying upon his own expert's declaration and depositicn, relying upon testimony by
defendant's expert, and relying upon the res ipsa loguitur doctrine. The Court of Appeai rejecied all of those contentions
without reaching the merits, on the ground that they were not "cognizahble in the absence of a reporter's {ransaript,” and
without a record of plaintiff's opening statement we cannot determine whether the trial court's grant of a nonsuit at this early
stage of the trial was substantively proper.

Accordingly, we conclude that the absence of an official court reporter to prepare a verbatim record of the trial court
proceedings cannot be found harmless.

IV. CONCLUSION

For the reasons discussed above, the judgment of the Court of Appeal is reversed insofar as i affirmed the trial court
Jjudgment in faver of defendant on the basis of the trial court's grant of a nonsuli related 1o plaintiff's opening statement. As
noted above {ante, p. 602), in view of its conclusion regarding the trial court's grant of a nonsuit, the Court of Appeal did not
address the validity of the trial court's alternative basis for entering judgment in favor of defendant, nameiy that plaintiff's
action was barred under Code of Civil Procedure section 583,310 for failing to bring the matter to trial within five *626 years.
Accordingly, the matter is remanded to the Court of Appeal for resolution of the latter issue.

Chin, J., Corrigan, J., Liu, J., Cuéllar, J., Kruger, J., and Dondero, J.,m conaurred,
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[1] Unlass otherwise specified, statutory references are lo the Government Cade. For convanlence, section 68086, subdivision {b) shall
hereafter be referred to as section 68086(b).

[2] A number of other states have addressed the significant financial cost associated with the use of courl reporiers by authorizing courts to
utilize electronic recording as a means of generaling an officlally recognized verbalim record of trial court proceedings that can be refied
upon on appaal. (See Nat. Center for State Courts, Making the Record: Utilizing Digital Elsctronic Recording (Sept. 2013) pp. 7-8 [listing
states].) in Calilornia, howaver, current legislation restricts the use of electronic recording to generate an official cerlified varbatim record of
trial court proceedings, as an alternative to a cour reporler, to imited civil actians {those Involving claims under $25,000 (Cede Civ. Proc., §
85)) and criminal proceedings involving misdemeanars or infractions, {See Gov. Code, § 69957, subd. {a); see also Code Clv. Proc., § 273,
subd. (e).)

A 2017 report of the Commission en the Fulure of Califernia's Court System (Futures Commission) contains an informative discussion of
recent fachnological advances in digital recording of court proceedings and of the considerable potential benefits, both economic and
otherwise, af such technelogy for parties, courts, and the judiclal system as a whole, {(See Futures Com,, Report to the Chief Justice (2017)
pp. 238-251 (2017 Futures Gommission Report) fas of July 5, 2018].} The report specifically recommends "[ilplementing a pitot program
to use comprehensive digital recording 1o create the official record for all case types that do not currently reguire a record prepared by a
stenographic court reporler.” (fd. at p. 218.) In view of the restriction imposed by current legislation, however, lagislative authorization Is
required to proceed with this recommendation. {/d. ai p. 250.)

All internet citatlons in this opinion are archived by year, docket number, and case name at ,

13] It Jameson |, the Gourt of Appeal concluded that the trial court had erred in dismissing the action for lack of diligent service on
defendant when defendant had earlier signed a notice and acknowledgement of service by mail.

In Jameson #, the Court of Appeal concluded that the trial court had erred in dismissing the action on the basis of plaintiff's failure to appear
telephanically at two court proceedings when the trial court, ajthough aware of plaintiff's repeated complaints that prison personnel were not
allowing him to communicate telephanically with the court, made no Inquiry Into plaintiff's complaints and the record did not indicate that
plaintifi's failure to appear lelephonically was willful. {Jamason I, supra, 179 Cal.App.4th al pp. 682-684.)

In Jameson N, the Court of Appsal condluded that the trial court had erred in granting summary judgment in favor of defendant on plaintiff's
professional negligence and breach of Aduciary duty causes of actlon, pointing (1) to a declaralion of a medical doctor presentad by plaintiff
that supporied plaintiffs malpractice claim, and (2} to defendant’s failure to address plaintiff's claim of lack of informed consent, (Jameson
Hl,_supra, 215 Cal.App.4th at pp. 1184-1174.} In addition, the Jameson Il court concluded that the {rial court had erred in permitting
defendant's attorney to take a deposition of plaintifi's medicat expert without affording plaintiff the opportunity to participate in the
daposition. (ld. at pp. 1174-1176.} The Court of Appeal conciuded: "On remand, the trial court is again directed to ensure that Jameson's
right to prosecute this action is protected.” {id. at p. 1176.}

[4] Rule 2,956(1){3) of the Cafifornia Rules of Court provides that unless a trial court's policy is to have an official court reporler normally
availabla for civil trial in all courrooms, "the court must require that each party file a statement before the trial date indicating whether the
party requests the presence of an officlal court reporter.” The record befare us does not indicate that the trial court required each parly o
file such a statement before the trial in this case or oltharwise inquired whether plaintiff desired the presence of an official court reporter.

Uniess otherwise spacified, further references fo rules are lo rules of the California Rules of Court.

[6} Cade of Civii Procedure section 581¢, subdivision (a) provides: "Only after, and not before, the plaintiffl has completed his or her opening
statement, or after the presentation of his or her evidence in a irial by jury, the defendant, without waiving his or her right to offer evidence in
the event the motion is not granted, may move for & judgment of nonsult.”

(6] Defendant's motion for nonsuit based on plaintiff's apening statement was made orally at trial. The minute order of the trial proceedings
indicates thal the courl's ruling was based on its concluslon that plainliff's cpening statement demonstrated that plaintiff would not he able
to establish tha requisite causation between the medical treatment provided by defendant and plaintiff's alleged damages, in part because
plaintiff did not have a medical expert who would testify at trial.

Defendant's motion for dismissal for failure to bring the maller 1o trial within five years was filed approximately a week before trial and was
set forth In a writter: dosument; the trial court initially took that mofion under submission, and tltimately ruled on that motion, along with
defendant's subsequent oral motion for nonsuit, after the parties presented thair opening slatements,

[7] The Court of Appeal was not eblivious 1o the hardship posed by its ruling in light of plaintiff's indigency. The Gourt of Appeal noted that it
was "fully aware that Jameson's Incarceration and hig financlal circumstances have made it difficult for him to pursue his claims in couri.
This case aptly demonstrales that civil justice is not free. While this court is sympathetic to the plight of litigants like Jamesen whose
incarceration andlor financial circumstances present such chalienges, the rules of appeliate procedure and substantive jaw mandate that
we affirm the judgment in this case.®
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[8] Section 68086 was initially enacted In 1892, following the adaption of state funding of California tial cotrls. (Stats. 1892, ch. 696, § 21,
pp. 3009-3010.) As initially enacled, the statute imposed an official court reporter attendance fas of $100 per half day for each civil case
lasting more than one day; at that time, no official court reporter fee was imposed for the first day. The statute also directed the Judicial
Council to adopt rules requiring trial courts to notify parties of the unavailabitity of officlal court reporiing services. As initially enacled,
saction 68086 did not address the waiver of court reporter allendance feas for in forma pauperis {iligants.

Subsequent amendments of section 68088, prior to the 2013 amandment, extended the officlal court reporier attendance fee to any
proceeding lasting more than ane hour (Stats. 1893, ch. 70, § 2, pp. 1051-1052) and Increased the fee lo be imposed fo "a fee equal to the
actuaf cost of providing that service,” (§ 680886, former subd. {a)(1), as amended by Stats. 2003, ch, 159, § 14, p. 1668.)

[9] In additlon to adding subdivision (b), explicilly providing for waiver of the court reporter attendance fee for fee waiver recipients, the 2013

amendment of section 68086 added provisions relating to tha imposition of a $30 fee for each proceeding anticipated to last ene hour or ‘
less, and retaining a fee equai to the actual cost of providing court reportar services for each proceeding lasting more than one hour. (§

68086, subd. {a)(1}, {2).)

[10] As already noted {ante, p. 598, fn. 2}, section 69957 currently precludes California courts from utilizing electronic recording lo gsnerate
an officiai certified verbatim record of trial court proceedings except in limiled civil actions and criminal proceedings invelving misdemeanors
and infractlons. (§ 66057, subd. (a); see also California Couri Reporfers Assn. v. Judiclal Counci of Cailfornia (1995) 32 Cal.App.Ath 15 [46

Cal.Rptr.2d 441; California Court Reporters Assn. v. Judicial Council of California (1997) 69 Cal.App.4ih 953 (68 Cal.Rptr.2d 529].)

{11] As the appellats court in Protect Our Water v, Gounly of Merced (2003) 116 Cal.Apn.4ih 362, 364 [1 Cal.Rpir.3d 726), quipped: "When
practicing appeliate law, there are at least three immuiable rules: first, fake great care fo prepare a complete record; second, if it is nol in
the record, # did not happen; and third, when in doubt, refer back to rules one and two.,”

[12] Cade of Civil Procedure section 269, subdivision (a) provides In full: "An official court reporter or offictal court reporter pro tempore of
the: superior court shall take down in shorthand ali tesfimeny, objections made, rulings of the court, exceplions taken, arraighments, pleas,
sentences, arguments of the atforeys to the jury, and slatements and remarks made and oral instructions given by the judge or other
judicial officer, in the following cases: {f]] (1) In a civil case, on the order of the court or at the request of a party. [1]] (2) In a felony case, on
the order of the court or at the request of the prosecution, the defendant, or the attorney for the defendant. [{]] (3) In & misdemearnor or
infraction case, on the order of the court.”

[13] The originat version of the San Diego Reporter Avaiiability Policy praviding that officlal court reporters are not normally available in civil
matters was adopled in Septembar 2012, effective November 1, 2012. Like the current policy, the original version explicily provided thal "
[plarties, including those with fea waivers, will be responsible for alt fees and costs related to couri reporter services...." { [as of July 5,
2018].)

[14] Section 880886, subdivision {d) provides in full: "The Judicial Councll shal! adopt rules to ensure all of ths following: [{] {1} That parties
are given adequate and timely notice of the availability of an official court reporter. [1]] (2) That if an official court reporter is not avallable, a
parly may arrange for the presence of a certified shorthand reporter to serve as an official pro tempore reporter, the costs therafor
recoverable [as taxable costs by the prevailing parly]. [} {3} That if the services of an official pro tempore reporter are utilized pursuant to
paragraph (2}, no other charge shall be made to the parties.”

[15] A summary of the comments that were submitted in response to the Judicial Coungil's invitation to comment is appendead to the report
the Advisory Committee subsequantly submilted to the Judiclal Council. (See Judicial Counci! of Gal. Advisory Corm., Rep. No. 14.05, Fee
Waivers: Change In Federal Paverty Guidelines, Revislons to Application Form, and Specific Fees Included in Waivers (2015) (Advisory
Commitlee Report).) Tha separate comments submitted by the Orange County Superior Gours, the San Diego County Superior Court, and
by a coalitlon of public interest law groups each pointed out the inconsistency of the exlsting court rules and section 68086(b}, and a
saparate letler submitied by the coalition of public interast faw groups proposed specific amendments to rules 3.55 and 3.566.

{18] The lefter submitted to the Advisory Comimiltes by the coalition of public Interest groups proposed only those amendments to rules 3.55
and 3.56,

[17] The 2017 Fulures Cammission Report discusses the substantial cost savings that could be abtained by the use of digital recording, in
place of court-employed court reporters, to obtain & verbatim record of trial court proceedings. (2617 Futures Com. Rep., supra, al p. 247.)
As already noted (ante, p. 588, fn. 2), however, legislative modification of the current statutory restriction on the courts' use of electrenic
recording in section 69957, subdivision (a) is required to parmit realization of such savings.

[18} We note that we have recelved and considered amici curiag brisfs from several superior courts, describing the financial consequences
they anticipate wauld result from a decision invalidating the San Diego Superlor Court pollcy at Issue as applied to fee waiver recipients,

At the same time, we observe that if a superior court were to provide an officlat court reporter in cases in which a fee waiver recipient
requests such a reporter, the court would be permitted to impose a pro rata share of the costs of such an offictal court reporer on the
partles in those cases who can afford to pay officlal court reparter faes, just as In other cases in which the court provides an official count
reparier, (§ 68086, subd. (a)(2).) Under rule 2.858, the haif-day fee i be charged under section 68086, on a pro rata basis, "is equai fo the
average salary and benefif costs of the reporter, plus indirect costs of up to 18 percent of salary and benefils.” (itafics added.) Accordingly,
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the courl could recover a significant porlion of the additional cost of providing an officlal court reporier in cases involving fee waiver
recipienis from the parties in those cases who can afford the usual pro rata official court reporter fees.

Moreover, it is worlh noling that the increased use of private court reporters in place of official courl reporters will ltself frequently entait
additional administrative expense for a superior court, For example, a court may incur additional costs in attempting to locate and
communicate with private court reporlers when questions regarding such reporiers' service arise subsequent to trial court proceedings,
Communications with a court's own official court reporters often involve less time and expense.,

[18] In 2040, the Legislature amended Code of Civil Procedure section 639 to effectively cadify the helding In Solorzano. (See Stats, 2000,
ch. 644, § 2, pp, 4197-4198, adding Code Clv. Proc., § 633, subd. (b)(8)(A} ["All appointments of refarees pursuant fo this section shall be
by written order and shall include the following: [1] ... [T} Either a finding that no party has estabiished an economie Inabllity ta pay a pro rata
share of the referae's fee or a finding ... that another parly has agreed voluntarily to pay that additional share of the referee's fee. A court
shall not appoint a referee at a cost to the partles if neither of these findings is made"}.)

[20] Dafendant points out that the presence of a court reporter or a reporter's transcript is not always necessary to obiain resolution of an
issue on appeal, because some issues can be resolved on the derk’s transcript alone ar by way of a settled or agreed statement. There is,
however, generally no way to detarmine in advance what issues may arise or whether such an issue can be raised and decided an appeal
ahsent a verbatim record of the trial court proceedings. As a general matler, as discussed above, the absence of a court reporier will
significantly limi the Issues (hat must be resclved on the merits on appeal. Further, the court policy at issue permits a parly that can afford
the expense fo obtaln a verbatim record of the proceedings and does not require such a party to rely upon a setiled ar agread statement.
Thus, the potential availability of a sefiled or agreed stalerment doss not eliminate the restriction of meaningful accass caused by the policy
upon fee waiver reciplents.

[21] Under Business and Professions Code section 803C.6, subdivision (e), an individual pro se litigant may receive no more from the fund
than $1,500 per case.

[¥] Associate Justice of the Court of Appeal, First Appeilate District, Division One, assigned by the Chief Justice pursuant fo aricie V|,
saction & of the California Constitution.

Save trees - read court opinions online on Google Scholar.

|
|
]
<
|
|
|

<
\
i
|
J
\
\
i
i
i

file:/fiG:Jsersiwiascher/OneDrive/DocumentsANCL Speeches & Writings/Probale sectlon 2023/Jamesen v. Desta, 420 P, 3d 746 - Gal_ Supreme C... 17117



Rule 1.150. Photographing, recording, and broadeasting in court
(a) Introduction

The judiciary is responsible for ensuring the fair and equal administration of justice. The judiciary adjudicates
coniroversies, both civil and criminal, in accordance with established legal procedures in the caimness and solemnity
of the courtroom, Pholographing, recording, and broadcasting of courtroon: proceedings may be permitted as
circumseribed in this rule if executed in a manner that ensures that the fairness and dignity of the proceedings are

not adversely aftected. This rule does not create a presumption for or against granting permission to photograph,
record, or broadcast court proceedings.

(Subd (a) adopted effective January 1, 1997.)
{b} Definitions
As used in this rule:

(1) "Media coverage" means any photographing, recording, ot broadcasting of court proceedings by the media
using television, radie, photographic, or recording equipment,

(2) "Media" or "media agency” means any person ot organization engaging in news gathering or reporting and
includes ay newspaper, radio or television station or network, news service, magazine, trade paper, in-house
publication, professional journal, or other news-reporting or news-gathering agency.

(3) "Court" means the courtroom at issue, the courthouse, and its entrances and exils.

{4) "Judge" means the judicial officer or officers assigned to or presiding at the proceeding, except as provided in
(e)}(1) if no judge has been assigned.

{5) "Photographing" means recording a likeness, regatdiess of the method used, including by digital or
photographic methods, As used in this rule, photographing does not include drawings or sketchings of the comt
proceedings.

{6) "Recording" means the use of any analog or digital device to aurally or visually preserve court proceedings. As
used in this rule, recording does nol include handwritten notes on the court record, whether by court reporler or by
digital or analop preservation,

(7) "Broadcasting” means a visual or aural transmission or signal, by any method, of the court proceedings,
including any electronic transimission or transmission by sound waves,

(Subd (b) amended effective January 1, 2007; adopted as subd (a) effective July 1, 1984; previously amended and
relettered as subd (b) effective January 1, 1997, previously amended effective January 1, 2006.)

(¢) Photographing, recording, and broadcasting prohibited

Except as provided in this rule, court proceedings may not be photographed, recorded, or broadcast. This rule does
not prohibit courts from photographing or videotaping sessions for judicial education or publications and is not
intended to apply to closed-circuit television broadcasts solely within the courthouse or between court facilities if
the broadeasts are conlrelled by the court and court personnel.

(Subd (c) amended effective Janary 1, 2006; adopted effective January 1, 1997.)

(d) Personal recording devices

|
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The judge may permit inconspicuous personal recording devices to be used by persons in a courtroom to make
sound recerdings as personal notes of the proceedings. A person proposing to use a recording device must obtain
advance permission from the judge, The recordings must not be used for any purpose other than as personal notes,

{Subd (d) amended effective January 1, 2007; adopted as subd (c) effective July 1, 1984; previously amended and
relettered as subd (d) effective January 1, 1997; previously amended effective January 1, 2006.)

(e) Media coverage

Media coverage may be permitted only on written order of the judge as provided in this subdivision. The judge in
his or her discretion may permit, refuse, limit, or terminate media coverage. This rule does not otherwise limit or
restrict the right of the media to cover and report court proceedings.

(1) Request for order

The media may request an order on Media Request to Photograph, Record, or Broadeast (form MC-500). The form
must be filed at least five court days before the portion of the proceeding to be covered unless good cause is shown.
A completed, proposed order on Order on Media Request to Permit Coverage (form MC-510) must be filed with the
request. The judge assigned to the proceeding must rule an the request. If no judge has been assigned, the request
will be submitted to the judge supervising the calendar depariment, and thereafter be ruled on by the judge assigned
to the proceeding. The clerk must promptly notify the parties that a request has been filed.

(2) Hearing on request

The judge may hold a hearing on the request or may rule on the request without a hearing,

(3) Factors to be considered by the judge

In ruling on the request, the judge is to consider the following factors:

{A) The importance of maintaining public trust and confidence in the judicial systeny;

{BY} The importance of promoting public access to the judicial system,;

{C) The patties' support of or opposition to the request;

(D) The nature of the case;

{E) The privacy rights of all participants in the proceeding, including witnesses, jurors, and viclims;

{F} The effect on any minor who is a party, prospective wittiess, victim, or other participant in the proceeding;

(G) The effect on the parties' ability to select a fair and unbiased jury;

{H) The effect on any ongoing law enforcement activity in the case;

(I} The effect on any unresolved identification issues;

(1) The effect on any subsequent proceedings in the case;

(K) The effect of coverage on the willingness of witnesses to cooperate, including the risk that coverage will
engender threats to the health or safety of any witness;

(L} The effect on excluded witnesses who would have access to the televised testimony of prior wilnesses;

(M) The scope of the coverage and whether partial coverage might unfairly influence or distract the jury;




(N) The difficulty of jury selection if a misirial is declared;

(Q) The secwity and dignity of the court;

(P) Undue administrative or financial burden to the court or participants;
(Q) The interference with neighboring courtrooms;

(R) The maintenance of the orderly conduct of the proceeding; and

(5) Any other factor the judge deems relevant,

{4} Order permitting media coverage

The judge ruling on the request to permit media coverage is not required to make findings or a statement of decision.

The order may incorporate any local rule or order of the presiding or supervising judge regulating media activity
outside of the courtroom, The judge may condition the order permitting media coverage on the media agency's
agreement to pay any increased court-incurred costs resulting from the permitted media coverage (for example, for
additional court security or utility service). Each media agency is responsible for ensuring that all its media
personne! who cover the court proceeding know and follow the provisions of the court order and this rule.

(5) Modified order

The order permitting media coverage may be modified or terminated on the judge's own motion or on application to
the judge without the necessity of a prior hearing or written findings. Notice of the application and any modification
or termination ordered under the application must be given to the parties and eack media agency permitted by the
previous order to cover the proceeding.

(6) Prohibited coverage

The judge may not permit media coverage of the following:

(A} Proceedings held in chambers;

{B) Proceedings closed to the public;

(C) Jury selection;

(D) Jurots or spectators; or

(E} Conferences between an attorney and a client, witness, or aide; between attorneys; or between counsel and the
judge at the bench,

{(7) Equipment and personnel

The judge may require media agencies to demonstrate that proposed persennel and equipment comply with this rule.

The judge may specify the placement of media personnel and equipment to permit reasonable media coverage
without disruption of the proceedings.

{8) Normal requirements for media coverage of proceedings

Unless the judge in his or her discretion orders otherwise, the following reguirements apply to media coverage of
coutt proceedings:

(A) One television camera and one stili photographer will be permitied.




(B) The equipment used may not produce distracting sound or light. Signat lights or devices to show when
equipment is operating may not be visible,

(C) An order permitfing or requiring modification of existing sound or lighting systems is deemed to require that the
modifications be installed, maintained, and removed without public expense or disruption of proceedings,

{D) Microphones and wiring must be unobtrugively located in places approved by the judge and must be operated
by one person.

(£) Operators may not move equipient or enter or leave the courlroom while (he court is in session, or otherwise
cause a distraction,

(F) Equipment or clothing must not bear the insignia or marking of a media agency.

(%) Media pooling

H two or more media agencies of the same type request media coverage of a proceeding, they must file a joint
statement of agreed arrangements. If they are unable to agree, the judge may deny media coverage by that type of

media agency.

(Subd () amended effective January I, 2007; adopted as subd (b} effective July 1, 1984; previously amended and
relettered as subd (e) effective Januwary 1, 1997; previously amended effective January 1, 2006.)

(f) Saactions

Any violation of this rule or an erder made under this rule is an unlawful interference with the proceedings of the
court and may be the basis for an order terminating media coverage, a citation for contempt of court, or an order
imposing monctary or other sanctions as provided by law.

(Subd (f) amended and relettered as subd (f) effective January 1, 1997; adopted as subd () effective July 1, 1984.)

Rule 1,150 amended and renumbered effective January 1, 2007; adopted as rule 980 effective July 1, 1984;
previously amended effective January 1, 1997, and January §, 2006.

Chapter 7 adopted effective January {, 2008,
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