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By Robert M. Cohen

he process of Mediation
has been refined and stud
ied relentlessly since the
late 1970%s by jurists, academics
and ADR professionals, A myriad
of law school courses, legal semi-
nars, articles, blog posts and mem-
oranda have addressed the key
elements for a successful mediation:
¢ Selecting a qualified, impartial
mediator with subject matfer ex-
pertise;
» Adhering to the three Ps of me-
diation - preparation, preparation,
preparation;
+ Txchanging persuasive yel suc-
cinet briefs;
» Consiructing a negotiation game
plan with alternative options and
outcomes;
+ Advocating enthusiastically and
actively listening;
» LEncouraging. decision makers
to be engaged, respectfiel and to
move beyond anger;

* Defining the true cost of litiga-
tion ~ in terms of doliars, time, en-
ergy, and emotion — in the event
impasse is reached,

Yet such courses, seminars and
articles seldom focus on the im-
porfance of trustbuilding as being
a critical element in moving the
decision makers (o consensus and
“YES,”

Earlier this Summer I was medi-
ating a mid-six (8) figure dispute
between two cloge family mem-
bers, The Plaintiff was represent-
ed by competent and experienced
legal counsel. The Defendant was
in Pro Per and relying on advice
from numerous attorney friends,
This prelitigation mediation was
an attempt fo avoid costly and
emolional family litigation.

Five (5) hotirs into the mediation,
the Pro Per Defendant seemed to
be losing energy and focus, I
sensed he was disappointed with
the process. | asked him, “Do you
believe you can trist ny commu-

nicafions with you?” His imme-
diate response was, “I trust you
as much as I can.” The Pro Per
Defendant’s response was not
inappropriate. He had significant
monetary skin in the game, as did
the other side; meanwhile, I had
no skin in the game other than
my pride and repulation and 1 was
profiting by their conflict. 1 decid-
ed immediately that [ had to have
skin in their game too fo prove
that 1 was more passionate about
resolving their dispute than in
malking additional fees. I offered
to extend the mediation after the
scheduled seven {7) hours - for
two (2) additional hours at no
charge, because 1 believed it was
paramount that these two close
relatives pui their dispute o rest
once and for all. My offer was
gladly accepted, and it energized
the parties; after several more
hours a partial setilement was
veached. T am positive my action
made the difference.

Shutterstock

Though the concept of frust is
amorphots, successful mediators
recognize that trust is vital to the
process, A party that trusts his/
her lawyer, the mediator, and the
mediation process, is more likely

Robert WM. Cohen /s a mediator at
ARC Mediation & Arbitration Services.




to share information, collaborate,
lower defenses, concede “wants,”
and he coméortable with the medi-
ator’s guidance, Clearly {rust is a
rare commedity in today’s world:
alternative facts, misinformation,
halftruths, and plain les domi-
nate the internet, electronic and
print media, political parties, and
social action groups.

Howthen does one buiid “trust”?
Here are a few of the factors;
* Mediator empathy, impartiality
and compelency;
¢ Dependability on the part of
counsel;
¢ Respect for the participants and
their positions;
¢ Transparency, authenticity, sin-
cerily and on occasion vilnerability;
e Reliance on and reciprocity
with the opposition — putting inte
action “The Golden Rule.”
While counsel must contribute to
the trust process, it is the mediator's

duty to take the lead. Several ways
that seasoned mediators create an
atmosphere of trust include;

+ Lstablishing goodwill by re-
assuring ail counsel and parties
that the mediator is empathetic to
their circumstances and vulnera-
bilities and by confirming that the
mediation is a safe environment
for cooperation, coliaboration and
problem solving.

* Displaying impartiality and re-
ducing the appearance of bias by
heing patienf, working equally
with all parties, being inclusive
and never displaying indifference.
¢ Creating rapport by focusing
on the needs of the parties and
ensuring that they understand the
process.

¢ [dentifying each party’s wants
and needs by asking open-ended
questions.

+ Communicating a realistic un-
derstanding of the dispute, being

candid, encouraging, and explain-
ing to each party the gains and
losses that any concession will
bring abouf.

* Helping the parties develop clear
and realistic expectations while
explaining the benefits a mediated
settlement will bring.

* Being the benchmark for hon-
esty and integrity.

Trust building is a multilayered
and multilateral process that re-
guires continuous effort on the
part of all engaged. According to
Bryant Uzzi and Shannon Duniap
in thelr article entitled “Make
Your Enemies Your Allies” in The
Harvard Business Review: “Re-
search shows fhat trust is based
on both reason and emotion, If
the emotional ovienfation toward
4 person is negative, then reason
will be twisted to align with those
negative feelings, When we expe-
rience negative emotions, blood

recedes from the thinking part
of the brain, the cerebral cortex,
and tushes fo its oldest and most
involantary part, the “reptilian”
stem, crippling the iniake of new
information.” “...(In) these situ-
ations, the emotional brain must
be managed before adversaries
can understand evidence and be
persuaded.”

Noted and much sought-after
ARC mediator, retired Supetior
Court Judge Charles “Skip” Rubin
explaing how frust is created and
the impact it has on the mediation
process: “Mediated dispufes, by
their very nature, begin with the
parties distrusting each other
Trust building beging and ends
with the mediator but is also de-
pendent on the good faith actions
of the parties and their counsel,
whose trust in the mediator and
process is a sine qua non of settle-
ment,”

Reprinted with permission from the Daily Journal. ©2022 Daily Journal Corporation, All rights reserved. Reprinted by ReprintPros 949-702-5390.
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Exchanging mediation briefs:
The simplest path to success

By Robert V. Cohen

ach February, the winner of

the Super Bowi is awarded

the Lombardi Trophy, em-
blematic of the greatest team
victory in American sport. Vince
Lombardi, perhaps the most re-
vered and brilliant coach in the
history of American football, fa.
mously said; “Winning isn't every-
thing; it's the only thing!”

Had Lombardi coached medi-
ators, he would have substituted
in “great comumunication™: “Great
communication isn't everything;
it's the only thing!”

Mediation, uniike the SuperBowl,
is not a zero-sim game whete the
winner takes all; it is a voluntary
process requiring the consent of
wo opposing parties and counsel,
and it is a coliaborative process at
its core.

So how can mediation partici-
pants be collaborative without fivst
clearly setting out their stories,
wants, and limitations through
the exchange of mediation briefs
with opposing counsel? The medi-
ation process should require this,
yet the exchange of mediation
briefs between counsel (and par-
ties) is the exception rather than
the norm,

According to noted mediator,
arbitrator and trial lawyer Sidney
Kanazawa, “The best mediation
briefs 1 have seen leave out ad-
jectives and adverbs. They do not
place their clients on a pedestal
while demeaning the opposition;
and they concede as many points
as possible. By minimizing aggres-
sive advocacy and conceding points,
opposing counsel immediately gain
credibility and trust — the most

powerful tools in the coliaborative
environment of mediation,”

Kanazawa advises that legal
briefs in the style of motions and
complaints are inappropriate mod-
els. He believes that combative
and aggressive brief writing does
not encourage collaboration and
that a brief which makes over-
statements, exaggerations or mis-
statements undercut otherwise
powerful arguments and becomes
the unintended focal point of the
mediation process,

While mediation, compared to
fulk-blown arbitration or trial, is
economical, it is not inexpensive,
Many top mediators charge more
than §10,000 per day. Wasted time
is wasted money, What reasonable

[ifigation attorneys wotild walk into
amandatory settlement conference
or trial without exchanging briefs
(rrespective of the requirements of
local rules)? To do otherwise would
be disruptive and wastefid, let alone
disrespectful of the judge’s and
everyone else’s time, Why should
mediation be any different?

Agood mediation briefis a road-
map of the dispute, setting out the
facts, evidence and law and high-
lighting the key disagreements
— white conceding weaknesses
and shortcomings. Consider the
advantages to exchanging medi-
ation briefs several days prior to
the session:

* The litigants and decision-
makers are educated and allowed

Shuiterstock

Robert M. Cohen is a mediator at
ARC Mediation & Arbitration Services.




to consider the opposition’s posi-
tion — strengths and weaknesses
— in advance of the mediation;

¢ The mediator is provided
with a bully pulpit or plaiform to
work from when questioning and
communicating with counsel and
the decision makers;

* Counsel and their clients
are forced to evaluate their oppo-
nent's positions versus their own;

+ Decision-makers have more
time to obtain a realistic under-
standing of the risks associated
with rejecting settlement and pro-
ceeding to trial; and

¢ The mediation process he-
comes more efficlent and effec-
tive, reducing the time necessary

to reach partial or complete settle-
ment, and reducing mediator and
attorney fees and costs.

Sadly, hecause mediation is
purely consensual, there is a
trend among most mediators not
to request — let alone require
— the exchange of mediation
briefs. Interestingly, many attor-
neys believe that by exchanging
mediation briefs they are giving
up “leverage” and providing the
opposition with too much infor-
malion. In other words, they
believe {hey will lose their com-
petitive edge. But real power in
mediation comes from knowl-
edge, selfawareness, and credi-
hility as emphasized by Kanazawa.

Rarely does bluffing and obfusca-
tion settle cases, nor does it create
an atmesphere of respect and frust.

Whether mediation counsel are
young lawyers, two to five years
otit of law school, or seasoned vet-
erans, five years from retirement,
the exchange of clear, cogent, and
well thought sut mediation briefs,
besides being persuasive, estab-
lishes credibility in the eyes of the
mediator, opposing counsel, and
the litigants, And the California
Legislattire has made it clear that
information disclosure, “for the
purpose of, in the course of, or
pursuant to a mediation or media-
fion consultation” is inadmissible
in subsequent proceedings,

While counsel may be con-
cerned about disclosing evidence
or legal theories to maintain a real
or perceived tactical advantage,
counsel can easily excerpt such
information from the mediation
brief and make a private, confi-
dential disclostre to the mediator.

Af mediation, great commu-
nication by counsel is neither a
sign of superior advocacy nor of
weakness; rather, it is the most
essential element in obtaining a
net positive and successful out
come in the process that is unique
to mediation of the litgated case:
meaningfil, sincere and serious
collaboration between Htigation
adversaries,

Reprinted with permlssion from the Datly Journal, ©2022 Daily Jonrnal Cogporation, All rights reserved, Reprinted by ReprinlPros 949-702-5390,




Frase The Lines . . . We're All In
This Together

Sidney K. Kanazawa
Partner, McGuireWoods LLP

Great attorneys unite. They do not divide. Yet in our current cufture, the role of lawyers within
— and their value to - society has changed so that too often we are only adversaries rather than
mediators or consensus buifders, If we are able to build ties across lines of difference, this can
benefit our clients, our profession, our society and ourselves. Here, Kanazawa explains just how
that could happen and why we ought to try to do it.

l. introduction

he changing perception of lawyers is challenging our place in society. From the lofty perch of

“guardians of the law,”! lawyers have fallen to a point where only twenty-one percent of the public

believes lawyers, as a profession, have high or very high honesty and ethics {by comparison, more
than eighty-five percent of the public thinks nurses, as a profession, have high or very high honesty and
ethics).?

It was not always this way, and it need not continue this way.

In 1952, the media accused Senator Richard Nixon of using campaign funds for personal purposes, and
Nixon was struggling to retain his position as the Vice Presidential candidate on the Dwight D, Eisen-
hower Republican Presidential ticket. To regain his credibility with the American people, Senator Nixon
went on television and delivered his famous “Checkers Speech” in which he justified his actions by rely-
ing, in part, on a legal review of his expenses by a law firm, Gibson Dunn & Crutcher.?

1. The change in the perception of lawyers and their role in society is not just external. It is internal as well. The change is
reflected in the evolving Preamble to the American Bar Association’s Model Rules of Professional Responsibility. The 1908
Preamble to the ABA Cannons of Professional Ethics (last modified in 1963) emphasizes the role of lawyers in providing
stability to the courts and democratic self-government by dispensing justice in a manner that gives the public “absolute
confidence in the integrity and impartiality of its administration.” The 1908 Preamble also notes that the “maintenance of
justice pure and unsullied . . . . cannot be 50 mainfained unless the conduct and motives of the members of our profession
are such as to merit the approval of all just men.” CANONS OF PROFESSIONAL HTHICS 1 (AM. BAR Ass'N 1908), http:/ /www.
americanbar.org/content/dam/aba/migrated /cpr/mupe/Canons_Ethics.authcheckdam.pdf (last visited September 25,
2016). There is no mention of clients in the 1908 Preamble. Similarly, the 1969 Preamble to the ABA Model Code of Profes-
sional Responsibility emphasized the role of lawyers in protecting the rule of law. “Lawyers, as guardians of the law, play
a vital role in the preservation of society. The fulfiliment of this role requires an understanding by lawyers of their rela-
tionship with and function in our legal system.” MopEL CoODE oF PROF'L RESPONSIBILITY 6 (AM. BAR Ass'N 1980), http://
www.americanbar.org/content/dam/aba/migrated/cpr/mrpe/meprauthcheckdam. pdf (Jast visited September 25, 2016).
Again, there is no mention of clients. By contrast, the current Preamble to the Model Rules of Professional Conduet emapha-
sizes a lawyet’s representation of clients and diminishes a lawyer’s role in maintaining justice to that of a public citizen, The
current Preamble begins with the sentence, “A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal systermn and a public citizen having special responsibility for the quality of justice.” The concept of a law-
yer playing “a vital role in the preservation of society” which “requires an understanding by lawyers of their refationship
to our legal system” does not appear until the thirteenth paragraph of the 13 paragraph current Preamble. Mowokr RULES OF
ProrFESSIONAL CoNDUCT 3 {AM. BAR Ass'n 1983), hitp:/ /www.americanbarorg/ groups/professional_responsibility / pub-
lications/model_rules_of professional_conducthiml (last visited Aug. 9, 2016). Our own vision of our role has changed
from primarily playing “a vital role in the preservation of society” to primarily “a representative of clients.”

2. See Honesty/Eilics in Professions, GarLur (Dec. 6, 2015), http:/ /www.gallup.com/poll /1654 / honesty-ethics-profes-
stons.aspx.

3. See Richard M. Nixon “Checkers Speech,” The History Place: Great Speeches Collection, hitp:/ /www.historyplace.com/
speeches/nixon-checkers.hitm (last visited Aug, 9, 2016},
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As a society, we have changed. We
live among a divided citizenry at
war with each other.

In 1954, Boston attorney Joseph Nye Welch, in televised hearings, stopped the rabid anti-communist
crusade of Senator Joseph McCarthy with his impromptu defense of a young lawyer (Fred Fisher) who
worked for Welch's firm and had once been a member of the National Law Guild. Welch's simple words
caused the audience to applaud and turned public opinion against Senator McCarthy: “Until this moment,
Senator, T think I never really gauged your cruelty or your recklessness [...] Let us not assassinate this lad
further, Senator, You have done enough, Have you no sense of decency, sir? At long last, have you left no
sense of decency?™

Today, can you imagine any politician calling on a lawyer to regain his credibility with his or her voters?
Can you imagine any lawyer having the gravitas to stop a crusading Senator with an impromptu defense
of another lawyer in the middle of Senate hearing?

Indeed, in 2015, when New Jersey Governor Chris Christie retained Gibson Dunn & Crutcher to inves-
tigate and clear Governor Christie of any wrongdoing in the George Washington Bridge lane-closing
scandal, the $8 million spent on the law firm and its “unorthodox approach” of overwriting witness inter-
view notes resulted in a judge slamming the investigation for its “opacity and gamesmanship.”® The law
firm’s involvement gave Governor Christie no net gain in credibility before his constituents.

As a society, we have changed. We live among a divided citizenry at war with each other. We identify
with owr own silo commumities and see other silo communities as dangerous to our nation. A recent Pew
Research poll found our nation more divided than ever—ninety-two percent of Republicans ave politi-
cally to the right of the median Democrat and ninety-four percent of Democrats are politically to the left
of the median Republican; twenty-seven percent of Democrats and thirty-six percent of Republicans view
the other party as a “threat to the Nation’s well-being.”® We do not just disagree, We completely distrust
the other side and consider them our enemy and our country’s enemy.

On college campuses, there is an increasing tendency fo listen only to those with whom we agree and
to not tolerate those with whom we disagree.” We live in different worlds yet demand that the world con-
form to our vision of the world,

4. MeCarthy-Welch Exchange (“Have You No Sense of Decenrcy”), American Rhetoric: Top 100 Speeches, hitp:/ /www.ameri-
canrhetoric.com/speeches/welch-mecarthy.htiml (last visited Aug. 9, 2016).

5. Kate Zernike, Judge Faults Firm's Failure to Keep Notes in Cliristie Bridge Investigntion, N.Y. Tivzs, Dec. 16, 2015, hitp://
www.nytimes.com/2015/12/17 /nyregion/judge-faults-firms-failure-tc-keep-notes-in-christie-bridge-investigation.
html?_r=0,

6. Politieal Polavization in the American Public, Pew Research Center (fune 12, 2014), http://www.people-press.
org/2014/06/12/political-polarization-in-the-american-public/.

7. See Catherine Rampell, Liberal Intolerance is onr the Rise on America’s College Cantpuses, Wasn, Post (Feb. 13, 2016),
https:/ /www.washingtonpost.com/opiniens /liberal-but-not-tolerant-on-the-nations-college-campuses /2016 /02 /11 /079
eBeB-d101-11e5-88cd-753e80cd29ad_story.html; see nlso Greg Lukianoff & Jonathan Haidt, The Coddling of the American Mind,
TeE ATLANTIC (Sept, 2015}, hktip://www.theatlantic.com/magazine/archive/2015/09/the-coddling-of-the-american-
mind/399356/.
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II. Public Perception

The public’s view of our profession also has rightfully changed.

In the early 1970s, the Watergate scandal shattered public faith in the role of lawyers as “guardians of
the law” and vital to the preservation of society, In an effort to reelect a Republican President, twenty-one
lawyers, including the President of the United States, planned and later fifed to cover-up a criminal break-
in of the Democratic National Headquarters. These lawyers willfully broke the law rather than uphold the
tule of law and shook the entire nation into demanding higher ethics from lawyers?

In 1977, the U.5. Supreme Court’s decision to open the door to lawyer advertising bolstered the image
of self-interested greed among lawyers.” Lawyers were now free to be merchants in the business of law
ana could advertise their partisan prowess for clients—rather than their role in upholding the rule of law.
This simultaneously gave rise to the unique phenomenon of lawyer jokes in the United States and the
empirically unsupported perception that lawyers are all greedy.”

The broadly-televised OJ Simpson case in the 1990's underscored a related perception that justice was
for sale and the perception that those who could afford justice could purchase it, again undermining the
view of lawyers as upholding the rule of law."

Atticus Finch in the popudar 1960 book and 1962 movie To Kill a Mockingbird epitomized the positive
image of lawyers, and these events and others tarnished that image.

What we do as lawyers has not changed. We are agreement-makers. We cross “enemy” lines and draft
agreements that create mental constructs, which help our clients and others work cooperatively together
in the present and future. We work with legislators and regulators to agree on societal rules and apply
those rules in 2 manner that smooths the path for future development and growth, In litigation, we find
ways to mend seemingly intractable tears and somehow seal agreements in ninety-eight percent of the
cases filed.'* In the two percent of cases we take fo trial, we present evidence and arguments to encourage
the trier of fact to see the picture of justice in our heads and agree with our version of the story. Indeed, the
entire litigation process is an agreement to a process by which we can all-winners and losers—finally put
a dispute behind us. We are agreement-makers. This has not changed.™

8. See Victor Li, Watergate's Lasting Legacy is to Legal Ethiics Reforin, Says John Denn, ABA JourNaL (Mar 31, 2014), hitp://
www.abajournal.com/news/article /John_Dean_tells_Techshow_audience_how_Watergate_led_to_legal ethics_reform/;
see also On-Demand CLE Comes fo Minnesota, Hennerin Lawyzr (Dec. 31, 2014) {noting that mandatory CLE began in Min-
nesota in response to the concern about lawyer ethics in the wake of Watergate).

9. Bates v. State Bar of Arizona, 433 U.S. 350 (1977}.

10. See Debra Cassens Weiss, 1980s-era Lawyer Jokes Were Unigue to ULS,, Sceiologist Says, ABA Journavr (Man 28, 2014),
http:/ /www.abajournal.com/news/article/1980s-era_lawyer_jokes_were_unique_to_us_sociologist_says/; sce also Alex
Beam, Greed on Trial, THe ATLANTIC (June, 2004}, hitp://www.theatlantic.com/magazine/archive /2004/06/ greed-on-tri-
al/ 302957 /; see also Paul B Teich, Are Lawyers Truly Greedy? An Analysis of Relevant Empiricel Evidence, 19 Tax, WesLvan L.
Rev. 837 (2013},

11, See Michaet Holtzman, Is Justice for Sale?, AvvoStoriss (Nov. 4, 2015), hitp://stories.avvo.com/money /isjustice-
for-sale.html; see also Sara Sternberg Greene, Wiy Doi't the Poor Trust Justice? Blame O.]. Simpson, Newsweek (Feb. 12, 2016),
http:/ /www.newsweek.com/why-dont-poor-trust-justice-blame-of-simpson-426072,

12. See Patricia Lee Refo, Opening Statement: The Vanishing Trial, AB.A. LiTicaTron ONLINE (2004), http://www.ameri-
canbar.org/content,/ dam /aba/publishing/litigation_journal/0dwinter_openingstatement.authcheckdam. pdf,

13. Proponents of “procedural justice” use empirical studies to argue that people do not follow the law because of
any “carrots or sticks” incentives but rather because they believe if is legitimate. This is more than simply being properly
enacted according to the applicable rules. It also means having a dispute resolution systemn that gives complainants an
opportunity to voice their complaint; processes disputes through a transparent and objective process; treats litigants with
respect; and is staffed by people who are sincere, When these elements are present, empirical studies worldwide indicate
that parties are satisfied and can move forward from disputes of the past, even when the decision is against them. See gener-
ally ToM TyLer, WHy Prorre Opey THE Law (2006). The lawyers” traditional role of upholding the rule of law consistently
promoted this legitimacy. But, with the current emphasis on representing clients, the lawyer’s role has been distorted into
“winning” for their client without regard to the “procedural justice” that would assure litigants will trust and be satistied
with the outeome of our dispute resolution system.
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What has changed is how we view ourselves, We have bought into the myth that justice is for sale and
we are in the business of law. Telling ourselves and others that we are warriors and team champions fight-
ing for our clients detracts from our central role as agreement-makers, Warriors are not agreement-mak-
ers. Sports team captains are not agreement-makers. They are by definition dedicated to defeating the
opposition. They draw hard lines between themselves and their enemies. They strategize fo undercut and
exploit the weaknesses of their opponents, They train to intimidate and show no mercy for any who stand
in their way, They are focused on their own goals and are hostile to the goals of the opposition. They self-
ishly want to win at the expense of the opposition.

It is difficult to trust someone who is selfishly dedicated to defeating you, You are constantly on guard
and trying fo figure out how they are outmaneuvering or cheating you. Consuiners perceive used car
salesmen, as merchants, as selfishly dedicated to defeating them. They just want to sell you a car to move
their inventory and make money. They do not care if the car suits your needs or fits your budget, They just
want your money. Warriors are noble for risking their own lives but are no different in their one-sided
objectives.

By confrast, we trust, are open to, and are moved by those who appear to be acting selflessly.

Jerry Buss, the former owner of the Los Angeles Lakers NBA. basketball franchise, put together ten
NBA championship teams and fielded championship contender teams in almost every year that the Los
Angeles Lakers were not the NBA champion. At his funeral, one of his business partners, Frank Mariani,
revealed how he did it. Jerry would lock at every deal from all sides. If the deal was not fair to all sides, he
would not do it. In fact, in one deal, he agreed to the transaction and decided at the last minute that it
wasn’t quite fair, so he threw in an additional player in the trace to make it fair'* As you can imagine,
people who did business with Jerry Buss were probably more open and less guarded in doing deals with
him. Selflessly thinking of others is disarming,

The movie Invictus dramatizes how Nelson Mandela understood the persuasive and uniting power of
selflessly being a little above the fray when he became President of South Africa. After twenty-seven years
of hard labor and isolation in prison under the apartheid South African government, revenge would be
an understandable reaction when the government released Mandela and when. South Africa elected him
President. Instead, Mandela embraced the white Afrikaans sport of rugby and rallied the nation to sup-
port South Africa’s rugby team at the 1995 Rugby World Cup, even though the majority of the country
(and his primary constituency) was black, considered rugby a symbol of the apartheid past, and would
normally root for teams opposed to the all-white (except for one black) South African Springboks team.
Crossing lines that previously divided his country and personally punished him, Mandela worked with
the white Springboks captain, Frangois Pienaar, to have the white Springboks team train and befriend
black South African youth across the country. By doing so, the black youth and white Springboks team
began to identify with each other and erase the lines that separated them, In the final game of the 1995
Rugby World Cup, Mandela personally showed his identification with the team and their primary sup-
porters, by wearing the green Springboks cap and shirt when he walked onto the field, as the President of
the host couniry, for the final match. Eighty percent of the spectators in attendance were white South
African supporters of the Springboks team. Rather than simply reversing the power balance between
whites and blacks, Mandela erased the dividing lines by reaching across and embracing the white com-
munity through a sports and national lens that saw all South Africans as one.

This is what great attorneys do; they unite rather than divide, They put together complicated deals that
address and enhance all parties” wants and needs. They listen and embrace the ideas of others, much like

14. See Ross Pickering, VIDEO: Dr. Buss Memorial in Full, Featuring Speeches from Kobe, Shng, Magic, Kareem, Phil, Riley,

West, and More, Lakerholicz.com, hitp://lakerholicz.com/video-dr-buss-memorial-in-full-featuring-speeches-from-kobe-
shag-magic-kareem-~phil-riley-west-and-more /2013/02/22 (last visited Aug. &, 2016).
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This is what great attorneys do; they unite
rather than divide.

improv artists adept at taking over with a “yes and . ..” attitude that helps move everyone forward."
Even at trial, they try desperately to understand the trier of fact so that the pictures they paint and the
colors they choose to illustrate their story will resonate with their deciding audience. Great attorneys seek
common ground and an agreement, not division.

This is our essential contribution to society. We remind people of what we have in common. Whether it
is the rules, laws, private agreements, or the social norms and conventions developed through common
law, lawyers use what we have in common to fashion new agreements or put old disputes to rest. Our
power lies not in our weapons or wealth but in our words and the degree to which our words help our
fellow citizens see commonality and agree.

We are not scientists. We do not have the luxury of time to find some evolving “truth.” Our fellow cifi-
zens cannot wait for years of research and experimentation to move forward. They need an agreement
now. They need lawyers who can cross lines, listen to the opposition, build trust, and creatively shape
agreements that will allow us to cooperate and put disputes behind us now.

Building trust is foundational.

Every new idea begins as a minority perspective: that the earth is not flaf; that sanitation prevents dis-
ease; that women and people of color should have the right to vote; that a certain look or style is beautiful;
and we shouild treat people as equals. All of these ideas began with just a handful of believers. The major-
ity eventually accepted some of these ideas. Why? Professor William Crano has devoted his professional
life to exploring this question—"how the weak influence the strong, how the minority changes the major-
ity”—and has found:

To be effective, the weaker group must establish a link with the group in power, This is critical
because the majority must accept the outsiders as part of itself, as a part of the in-group, before

it will give them a fair hearing. A minority that fails to be accepted as the in-group is unlikely to
have much chance of moving the larger group. For the minority to influence the majority, it must
persuade the majority that “we’re all in this together, we are part of the larger group.” This is the
first and most critical rule of minority influence.'

We trust those who are like ourselves—people with whom we perceive share our values and principles,

Our greatest statesmen, leaders, and lawyers help us to see commonality where it might not be obvi-
ous, and they find ways to unite us with common values and comumon principles that build trust and
empathy between people seemingly at oddls with each other.

At the beginning of World War II, we experienced two diametrically opposite approaches to dealing
with people in the United States that looked like our enemy, Japar. On the West Coast, West Coast Area
Commander General John L. DeWitt declared, “A Jap is a Jap [...] There is no way to determine their

15, See Kzrry LeoNARD & Tom YORTON, LESsONS FROM THE SECcOND Crry: YEs, AND: How IMProvISATION REVERSES ‘No,

But’ THINKING AND IMPROVES CREATIVITY AND COLLABORATION {2015),
16, See WiLLiam Crano, THE RULES oF INPLUENCE: WINNING WHEN YOU'RR IN THE MINORITY 55-56 (2012).

[ILP Review 2017 aeces 97



We owe the public more. Our oath of office is not
simply a license to earn money in the business of law.
By pledging to uphold the constitution and the rule of

law, we joined a profession dedicated to keeping our
society together by reminding our fellow citizens of
values and principles we hold in common.

loyalty.” With this sentiment, General DeWitt Iobbied for and used President Roosevelt’s Executive Order
9066 to round up and intern 120,000 people of Japanese descent (two-thirds of whom were American-born
U.5. citizens) in the Western States. All things Japanese and anything that could remotely be used for
espionage or sabotage were confiscated and destroyed. With usually only a day’s notice to pack a single
stiitcase for the internment, most of the Japanese lost everything they owned to scavengers and opportun-
ists who paid, at best, pennies on the dollar for the property and businesses of the soon to be incarcerated
Japanese. To General DeWitt, the battle line he drew was appropriate. The Japanese’s losses of Iiberty and
property were only fitting for these people who looked like the enemy.”

In Hawaii, Military Governor Genetal Delos Emmons drew a different line. He declared, “We must distin-
guish between loyalty and disloyalty among our people,” and risked his career by defying the President and
refusing to intern the 140,000 Japanese in Hawaii (except for around 1,000 potential enemy sympathizers). He
believed trust built trust and set in motion the creation of a nearly ali-Japanese 100* Battalion and 442*¢ Com-
bat Regimental Team, which would fiercely battle throughout Europe and became the most decorated mili-
tary umit in U.S, history. To General Emmons, the line was loyalty to the United States regardless of how one
looked.®

The lines that DeWitt and Emmons drew affected what they saw. Both Generals used the same intelligence
to justify their actions, There were rumors but no documented instances of espionage and sabotage by the
Japanese. General DeWitt (and Attorney General and later Governor and U.S. Supreme Court Justice Earl
Warren)used this absence of espionage and sabotage as proof that it was coming and therefore the interrament
was necessary. General Emmons offered the same facts as proof that the Japanese were loyal and that the
United States could trust them.” The difference was simply where they chose to see the lines that divide
people.

17. See genterally Densho, hitp:/ /www.densho.org/ (last visited Aug, 9, 2016); see also The Untold Story: Internment of
fapantese Americans in Hawaii, hitp:/ /hawaiiinternment.org/ untold-story / untold-story (last vistted Aug. 9, 2016); Ricm-
ARD RegvEes, INFAMY: THE SHOCKING STORY OF THE JAPANESE INTERMENT IN Wortn War 11 (2015); John DeWitf, Densho,
hitp:/ fencyclopedia.densho.org/John_DeWitt/ (last visited Mar. 25, 2018).

18. See generally Tom Corrman, How Hawatr CHANGED AMzRrIca (2014); see also Facts About the 442nd, 442nd Regi-
mental Combat Team, Iitfp./fwww.thedd2 org/d42 ndfacts html (last visiied Aug. 9, 2016); Education Center, 100th Infan-
try Battalion Veterans, http://www.100thbattation.org/ (last visited Aug. 9, 2016); Densho Encyclopedia Delos Emmions,
hitp:/ /encyclopedia.densho.org/Delos_Emmons/ (last visited Aug. 9, 2016).

19. See CrANO, suprn note 16; see also Corrman, supra note 18,
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On April 4, 1968, Robert Kennedy, then a U.S. Senator running for the Democratic Presidential nomina-
tion, landed in Indianapolis, Indiana, for a campaign stop and learned that a white man had shot and
killed Dx. Martin Luther King, Jr. Although his campaign warned him not to make an appearance in &
black neighborhood, Kennedy proceeded directly from the airport to that black neighborhood and stood
on the back of a flat-bed truck to inform the unaware black audience of what he had just learned. He
acknowledged that a white person had shot and killed Dr. King and said, “you could be filled with bitter-
ness, and with hatred, and a desire for revenge. We can move in that direction as a country, in greater
polarization [...] filled with hatred toward one another. Or we can make an effort, as Martin Luther King
did, to understand, to comprehend, and replace that viclence, that stain of bloodshed that has spread
actoss our land, with an effort to understand, compassion, and love. For those of you who are black and
are tempted to [...] be filled with hatred and mistrust of such an act, against all white people, Iwould only
say that I can also feel in my own heart the same kind of feeling, T had a member of my family killed [...]
he was killed by a white man.”®

In one of the most remarkable impromptu speeches of all time, Bobby Kennedy created a common
bond with all in attendance that cut through the more obvious black and white lines presented. He identi-
fied with his audience and brought them to a higher plane that united all in the memory of the love and
compassion exhibited by Dr. Martin Luther King, Ji. and his own brother John E Kennedy. This act of
statesmanship-of bringing people together rather than dividing them-resulted in calm and no rioting in
Indianapolis.®

As lawyers, when we choose to see ourselves as wartiors dedicated to winning for our clients rather
than more defached agreement-makers dedicated to justice for all, there are consequences. As warriors,
we draw hard lines between our friends and enemies, As warriors, we are partisans and are indistinguish-
able from the divided world we live in. As warriors, we promote the interests of our side at the expense of
those who disagree. As warriors, we do not trust the other side and do not expect the other side to trust
us. As warriors, we are skeptical of our opponent’s honesty and ethics and expect our opponent to be
similarly skeptical of our honesty and ethics. We both want to win, And by our partisanship, we both have
diminished credibility with each other and with any third party.

We owe the public more. Our cath of office is not simply a license to earn money in the business of law.
By pledging to uphold the constitution and the rule of law, we joined a profession dedicated to keeping
our society together by reminding our fellow citizens of values and principles we hold in common.

To be more, we need to be more than warriors, We need to be more than cheerleaders or team captains hail-
ing the righteousness of our own team and taunting the illegitimacy of our enemies, To create real social
change, we need fo persuade those with whom we disagree. But they will not let down their guard or hear
what we are saying if they and ourselves peiceive us as warriors from an opposing side dedicated to defeat-
ing them. When we draw lines that include some but not all of us—e.g,, Japs, Muslims, Christians, blacks,
whites, poor, rich-we divide into teams with no empathy or trust for any other team but our own. We can and
must do better. When non-Japanese stand up for Japanese, when blacks stand up for whites, when whites
stand up for blacks, and when the powerful stand up for the weak, they reframe how we see each other and
set the foundation for real change. They erase the lines and remind us that we are all in this togethex

20. See Rebert B Kennedy, Remarks on the Assassination of Martin Luther King, Jr., Amrrican Rugroric: Tor 100
SeeecHES, hitp:/ /www.americanrhetoric.com/speeches/rfkonmlkdeath.html] (last visited Aug. 9, 2016).

21. Will Higgins, April 4, 1968: How RFK Saved Indinnapolis, INDYSTAR, Apr. 2, 2015, http://www.indystar.com/story/
life/2015/04/02/ april-rik-saved-indianapolis / 70817218/,
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The legal myth of “one truth” has led us astray. Accord-
ing to the myth, litigation and trials are a search for “one

truth.” But if there is only “one truth,” why do we need 12

people to find that “one truth”

only nine agree on “one truth”? More inter-
estingly, how can we expect 12 lay peo-
ple—in a matter of days—io find this “one
truth” when that “one truth” eluded the
opposing lawyers for years in pretrial dis-
covery and continues to elude them at trial?
Ifthere is only “one truth,” why is the same
product (with the same design, same doc-
uments, same witnesses, and neatly iden-
tical jury instructions) sometimes found
defective and sometimes not? And if our
system is designed to find “one truth,” why
is it so error-prone? In the breast implant
litigation, affer several plaintiff verdicts,
the bankruptcy of a major silicone manu-
facturer, and the creation of a multi-billion
doliar settlement fund, several highly
respected epidemiological studies and
several judicially appointed expert panels
conclusively found no causal connection
between the silicone breast implants and
the autoimmune diseases that they alleg-
edly caused. On the criminal side, DNA
evidence has exonerated nearly 300 peo-

and why are we satisfied if

ple (17 on death row) who were convicted
beyond a reasonable doubt and there have
been more than 600 other people exoner-
ated without DNA evidence in the last few
years. Even on the appellate level, the U.S.
Supreme Court has a long list of 5-4 deci-
sions. If there is only “one truth” why can't
the highest justices in our land agree on
that “one truth™

Is our system broken?

No. The myth is false. There is no “one
trath.”

Different Realities

We are all different and do not see and
experience the world identically. Each of
us sees the world through lenses grounded
by our own life stories, A color-blind per-
son perceives the environment differently
than one who can see colors, A seasoned
hunter notices small marks in the dirt, dis-
ruptions of leaves, and faint smells in the
air that may be cempletely unnoticed by
a novice hunter. Even people with similar

m Patricia’ L Vlotory and Sidney K Kauazawa are based Iu mo Los Angeles offioe of MoGuweWoods LLP and
appear regularly In state and. fedoral courts throughout Caiifornla and occaslonally outsnde of California. Ms.
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backgrounds may interpret what they see
and hear in unique ways. Two small town
students may enter a major state univer-
sity and feel completely different about the
experience. One may feel intimidated by
the size and anonymity. The other may feel
free from the prying eyes and strict mores
of small town life,

Stories Paint the Individual

Realities We Believe and See

From the beginning of time, stories have
given us a convenient feeling of control over
an otherwise random environment, It feels
good to be ceriain, In ancient Greece, sto-
ries of fights between gods and mortal men
explained the scary sounds of thunder. In
primitive societies, ritual sacrifices were
thought necessary to appease the gods and
control rain, harvests, and other phenom-
ena. In Pacific island communities, fertility
was thought to be influenced by touch-
ing certain phallic shaped rocks. With the
periodic birth of children of certain sexes,
the mythical power of these objects and
the stories accompanying them were rein-
forced and retold with increasing authority,
But no one stopped to measure how many
times touching a rock resulted in preg-
nancy or the failure to touch rock resulted
in no pregnancy. Like Pavlov’s dog, occa-
sional reinforcement of the story was suf-
ficient to sustain belief in the story. What
social scientists call “confirmation bias”
caused believers to look for and remember
only those instances supporting the story
and forget those instances when the con-
nection was not evident,

invisible Gorilla

The power of stories to frame and limit
what we see has been established in a num-
ber of laboratory and field experiments. In
one such experiment, two scientists at Iar-
vard set up an experiment in which sto-
dents with white shirts and black shirts
passed basketballs to each other and moved
around. The scene was videoed and observ-
ers were asked to count how many times
the white shirt students (and not the black
shirt students) passed the basketball.

As the white shirt and black shirt stu-
dents moved and passed the basketball, a
student in a black gorilla suit walked into
the middle of the scene, turned to the cam-
era, beat her chest, and walked off cam-

era, The entire gorilla sequence took nine
seconds.

After viewing the video, viewers were
asked how many times the white shirt
students passed the basketball. The view-
ers were then asked whether they saw the
gorilla. Fully 50 percent of those view-
ing this basketball passing video did not
see the gorilla. When shown the video
again, many were convinced the video was
changed. Christopher Chabris and Dan-
iel Simons, “The Invisible Gorilla; How
Our Intuitions Deceive Us™ (2009); see also
http:/fwww theinvisiblegoriiia.com/,

Significance to Courts

Consistent with this and other recent so-
cial science research, the Innocence Project
hittp:/iwww.innocenceproject.org/ and Exoner-
ation Project http://www.exonerationproject.
org/#ihome/mainPage have demonstrated that
judges and jurors are equally subject to the
illusions of attention/perception, memory,
confidence, knowledge, and causation as de-
scribed in the Invisible Gorilla, The exon-
eration from wrongful convictions beyond
a reasonable doubt of more than 800 peo-
ple, 17 of them while waiting on death row,
has shaken our intuitive beliefin confident
eyewitness testimony. Writing for a unani-
mous New Jersey Supreme Court, Chief Jus-
tice Rabner, with the assistance of a Special
Master, extensively examined recent scien-
tific research on perception and memory
and observed that “eyewitness Tmlisidenti-
fication: 13 widely recognized as the single
greatest cause of wrongful convictions in
this country.” State v. Henderson, 208 N.J,
208,231 (2011), While “eyewltnesses gener-
ally act in good faith” “human memory is
malleable.” Id, at 234. The court recognized
that “there is almost nothing more convine-
ing [to a jury] than alive human beirg who
takes the stand, points a finger at the de-
fendant, and says “That’s the onel” Id. at
237, But the court found that “[r]ecent stud-
ies—ranging from analysis of actual police
lineups, to laboratory experiments, to DNA
exonerations—prove that the possibility of
mistaken identification is real, and the con-
sequences severe.” Id. “We are convinced
from the scientific evidence in the record
that memory is malleable, and that an array
of variables can affect and dilute memory
and lead to misidentifications.” Id. at 218,
see also lennifer Thompson—Cannino, Ron-

ald Cotten, Erin Torneo, “Picking Cotton:
Our Memoir of Injustice and Redemption”
(2009} (A very confident Jennifer Thompson
identified and convicted Ronald Cotton for
rape twice only to learn years later through
DNA evidence that Ronald Cotton was in-
nocent and not the perpetrator of the crime
against her); hitp:/fwww.cbsnews.com/2100-
18560_162-4848039.hml,

Rethinking Unconscious Feelings

The revelations of DNA evidence and the
acknowledged fallibility of eyewitness fes-
timony have been accompanied by new
insights about our brains derived from
functional magnetic resenance imaging
{fMRI). Since the 1990s, scientist using
fMRI tools have peered into the uncon-
scious processes of cur brains and revised
our thinking about human decision-
making, Western philosophers have gener-
ally assumed humans are logical creatures
who are sometimes led astray by emotion.
This has sometimes been characterized as
the battle between good and evil. Recent
scientific investigations suggest a more
integrated relationship, with cur uncon-
scious feelings playing a larger role in dic-
tating what we see and decide.

In Jonah Lehrer’s 2009 bool, “How We
Decide,” he describes how quarterback
Tom Brady throwing a critical Super Bowl
pass, pilots avoiding a crash, radar oper-
ators distinguishing between a hostile
incoming missile and friendly low flying
air craft, firefighters surviving a firestorm,
and other individuals forced to make split-
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second decisions commonly cannot ratio-
nally explain their decisions other than
that they had a feeling, These anecdotal
examples and more extensive studies have
shown that the human brain has a remark-
able ability to learn frem trial and error,
improve itself, and express complex instan-
taneous calculations in feelings, When the
part of the brain controlling emotions is

removed due to injury, scientist found the
subject still capable of rationally evaluat-
ing choices but incapable of choosing. And
in evaluating mass-murder sociopaths, sci-
entists have found a consistent absence of
emotional response in these individuals.
They are very rational but show no feel-
ings of compassion, empathy, guilt, shame,
or embarrassment. With the help of fMRI
technology, scientists have found activity in
the prefrontal cortex of the brain suppeorts
this external picture of unconscious feel-
ings modulating rational decision-making,
Leonard Mlodinow in his 2012 book,
Subliminal: How Your Unconscious Mind
Rudes Your Behavior, expands on this “new
science of the unconscious” and describes
how our brains create “truth” with a
lawyer-like “confirmation bias” that draws
on our pre-conceived feelings to cause us to
see what we want to see:
As the psychologist Jonathan Haidt put
it, there are two ways to get at the truth:
the way of the scientist and the way of
the lawyer. Scientists gather evidence,
look for regularities, form theories ex-
plaining their observations, and test
them, Attorneys begin with a conclusion
they want to convince others of and then
seek evidence that supperts it, while also
attempting to discredit evidence that
doesn’t. The human mind is designed to
be both a scientist and an attorney, both
a conscious seeker of objective truth and
an uncenscious, impassioned advocate
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for what we want to believe. Together

these approaches vie to create our world-

view.... As it turns out, the brain is a

decent scientist but an absolutely ous-

standing lawyer.
Leonard Mlodinov, “Subliminal: How Your
Unconscious Mind Rules Your Behavior,”
5,200 (2012),

Like the Invisible Gorilla example above,
our feeling and the stories in our head pro-
vide a preconceived map of what we expect
to see—whife shirts passing—which causes
us to look for only those things in the envi-
ronment that confirm our map and to dis-
regard and not even see those things that
contradict our map, e.g, a gorilla in the
middle of the screen,

Unconscious Feelings Create

Natural Polarization

Polarization of the truth we choose to
see should come as no surprige, Research
and observations described in Mlodinov’s
book demonstrate our natural fendency
to categorizes the world we see. We group
things as “animals” or “plants,” furniture
as “antique” or “unfinished,” and people
as “enemy” or “boring.” Much of this cat-
egorization is unconscious. Even when
we think we are unbiased, our decision-
making and actions often belie this belief
and we instantly create stories to “fill-in-
the-blanks” about situations, things, and
people about which we have little infor-
mation. Saying a person is a lawyer, pro-
fessional athlete, public school teacher,
Republican, Southerner, Californian,
immigrant, or Canadian instantly conjures
a framework of pictures and judgments
about the person’s appearance, ethnic-
ity, income, and intellectual capacity that
causes us to be surprised or not surprised
when we meet the person and can test
whether they measure up to our imag-
ined profile. See Arin N, Reeves, The Next
1Q: The Next Level of Intelligence for 21st
Century Leaders, (2012) (Dr. Reeves uses
“crowd sourcing” and other recent social
science research to explain how diversity
and inclusion avoids unconscious bias and
group blindness.). In 1998, three sclen-
tists—Tony Greenwald, Mahzarin Banaji,
and Brian Nosek—collaborated to develop
a test of this unconscious bias—"Tmplicit
Association Test” (“IAT”)—and found such
stereotyping to be the rule rather than the

exception. Leonard Mlodinov, Subliminal:
How Your Unconscious Mind Rules Your
Behavior, at 153-57. You can test your own
unconscicus bias at hitps://implicit.harvard.
edu/implicti/. Our unconscious feelings color
our categorizations and polarize our sep-
arate viewpoints, Qur different life stories
and feelings drive different visions of the
world and “truth” we see.

Unconsclous Feelings Are

Derived from Group ldentity

Mlodinov notes that the subliminal feel-
ings influencing our worldview and
unconscious decision-making are greatly
influenced by our sense of group mem-
bership. He recounts an interesting study
involving Asian American women at Har-
vard who were given a difficult math test.
As Asian women, the subjects were osten-
sibly a part of two in-groups with con-
flicting norms: Asians, a group typically
thought to be good at math, and women,
a group commonly thought to be poor at
math. Before taking the test, one-third of
the group were given a questionnaire about
their families to trigger the group’s Asian
identity. One-third were asked about coed
dormitory policies to trigger their identity
as women. And one-third were aslked ques-
tion abeut thelr phone and cable service (a
control) and given the test. While all of the
subjects indicated the questionnaires had
no effect on them, the group manipulated
to think about their Asian identity did the
best, the control grouyp was second, and the
women identity group did worse. Appar-
ently, how the women viewed themselves
affected their confidence in their intu-
itions and choices during the math exam,
Id, at 16970,

Group ldentity Binds and Blinds
Breaking from the mental biases of our
group is difficult. Since the lawyer in our
mind does an outstanding job using con-
firmation bias to pick out from reality only
those things consistent with our uncon-
scious feelings (and discounts and ignores
everything contradicting that feeling),
there is little opportunity to change minds
once we identify with a group unless we
can find a way to alter, augment, or join a
person’s group identity.

Jonathan Haidt, in his 2012 book, The
Righteous Mind: Why Good People Are



Divided by Politics and Religion, expands
on these thoughts at length and notes the
importance of sincerely embracing anoth-
er’s perspective before being able to under-
stand and change their point of view.

If you really want to change someone’s

mind on a moral or political matter,

you'll need to see things from that per-
son’s angle as well as your own. And if
you do truly see¢ it the other person’s
way—deeply and intuitively—you might
even find your own mind opening in
response, Empathy is an antidote to
righteousness, although it is very diffi-
cult to empathize across a moral divide,
Jonathan Haidt, The Rigitteous Mind: Why
Good People Are Divided by Politics and
Religion, 57 (2012); see also hilp://wwwyour-
morals.orgl,

Haidt praises the brilliant insights of
Dale Carnegie in his classic book, How fo
Win Friends and Influence People, because it
urges readers to avoid direct confrontations
and instead engage in respectful, warm, and
open dialogue (“begin in a friendly way,”
“smile,” “be a good listener,” and “never say
‘you're wrong'”). As Haidt points ouf, our
groupings generate trust within our group
but aiso create a distrust of those we view
as outside of our group. The morality of the
group both “binds and blinds.”

Significance to Lawyers

By accepting that we each see and derive
different meanings from the same stim-
ulus, we can appreciate the comment
of anarchist Dick the Butcher in Shake-
speare’s Henry VI, “The first thing we do,
let’s Iill all the lawyers.” With just words
as tools, lawyers daily pry us from our sep-
arate group identities (employee, employer,
consamer, parent, crime victim, insider,
outsider, etc.) to remind us of our joint
membership in a common societal group
that believes in consistent justice and fair-
ness for all. We can trust. We can collabo-
rate. And we can build together because of
this unifying foundation of fairness crafted
and maintained by lawyers. The violent and
selfish darkness promoted by anarchists
like Dick the Butcher cannot be quelled
by just a coercive police or military pres-
ence. That would simply replace one dark-
ness for another. Only a belief—nurtured
by lawyers-—in a common flame of justice
and fairness can push back the darkness.

Kiiling the lawyers kills the glow and reach
of cur common sense of justice and fair-
ness for all and thereby loosens the bonds
between us, When we ne longer feel a com-
monality it is easy to separate from and
demonize others,

Art of Lawyering

Keeping the flame of justice and fairness
bright is an art, not a science, Unlike sci-
ence, law is a practical art that imperfectly
fashions fair solutions now so that we—as
a tribe—can live together and move for-
ward without killing each other or perma-
nently dividing our tribe. Qur legal system
does not have the luxury of research, exper-
imentation, and time to find “one truth.”
Nor do we have the patience to obtain com-
plete consensus in every matter dividing
us. When a dispute is brewing, we need a
solution—now, We cannot wait years and
centuries to craft “one truth” er gain uni-
versal agreement about that “one truth”
We must deal with the realities of the
moment—we each have different life sto-
ries that have molded our feelings, which
in turn dictate the reality we create and see
through lawyer-like confirmation bias. We
are not seeing the same reality, but lawyers
must somehow bridge that divide,

Think about what we really do. We talk
about fighting and going to war against our
opponents, Clients talk about wanting the
meanest and most uncompromising SOB to
destroy the other side. And we describe our
activities in litigation as battles in which
we seek to kill our adversaries. But in real-
ity, we do not kill anyone. We use words.
We persuade. We cajole. We enlighten, We
inspire. And we ultimately find agreement
with the other side and settie 98 percent of
the cases filed. Even with respect to the two
percent of cases that go to trial, experienced
trial lawyers know they are seeking agree-
ment and approval by the court or jury It
is not a war. Berating, embarrassing, ot
undercuiting the opposition is not encugh
and is not persuasive, We are not soldiers.
No matter how much we overspend and
overpower our opponent, if our position
lacks credibility, justice, and fairness we
will not find agreement and we will lose.

In short, we—unconsciously—are
focused on the root of the divide between
us. When we are successful, at some
point—in our negotiations with opponents

or our presentations to judges and juries—
we establish enough credibility for our
opponent or the trier of fact to trust us.
For at least a brief moment, we become a
part of one of our opponent’s or the trier of
facts’ identity group (e.g., American, fair-
minded, compassionate, believable, offi-
cer of the court, etc.). We are sufficiently
“like” them in some small way for them to

feel safe listening to us and opening their
minds to our ideas.

Indeed, this is the essence of our profes-
sion, We use our credibility to bring peo-
ple together—not divide them. We step
beyond our client’s group to remind all
of the parties of what we have in com-
mon. Transactional lawyers collaborate to
craft integrated stories in the present that
build to a compatible story in the future.
Litigators use facts from the past to build a
story in the present that allows the parties
to step out of the past. People need not view
or interpret every detail of the story identi-
cally. Lawyers artfully create enough agree-
ment—with opponents or with a judge or
jury—to allow us to move forward together.
Our skill at creating stories that bring peo-
ple together is the reason why anarchist
Dick the Butcher would say, “The first thing
we do, let’s kill all the lawyers.” We are the
primary obstacle to anarchy. We create
commaon stories—common visions of real-
ity—that keep us together,

Whiteboards as a Physical
Demonstration of the Art of Lawyering
Whiteboards are a convenient illustration
of the art of lawyering,

At an all-day-all-night settlement con-
ference, we finally came to an agreement
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on key settlement terms in a major class
action involving attorneys who had been
actimoniously at war with each other for
years, There was no love, no respect, and
no trust among the attorneys. The dis-
dain and vitriel for others ignited the air
of the settlement conference and burned
the mediator as he shuttled between the
parties, desperately looking for at least one
moderate among polarized true-believers
in each camp.

Near midnight, the mediator pulled
together a small group willing to listen to
someone other than themselves and their
comrades in arms, On a sheet of paper
he outlined a compromise on incomplete
terms.

Money and a few key terms were agreed
upon and sold to the respective camps
after several more hours of heated debate
and discussion. In the cool of the early
morning, there were actually a few smiles.
A few handshakes. A few kind words for
the other side. The parties thought they
had a settlement, except for a few minor
terms that needed further discussion and
consideration,

For the next three months, heated
e-mails, telephone calls, and conference
calls, with and without the mediator,
stoked the flames of the dispute back into
an inferno. Every “minor term” became a
goal-line-stand among entrenched oppo-
nents who refused to give an inch,

Finally, during a holiday week between
Christmas and New Year’s, all of the
attorneys and principals converged in a
large conference room—traveling from
Hawaii and New York and many parts in
between—for a meeting to hammer out the
final terms of the settiement.

Within an hour, all of the terms were
agreed upon.

The secret? A floor to ceiling whiteboard
in the conference room that outlined all of
the terms for all to see,

In an oil spill that closed the Port of Los
Angeles for five days and contaminated
seven miles of shoreline and thousands
of pilings, more than 2,000 claims arose
from individuals and commercial entities
for damages and losses suffered as a result
of this spill.

Within three days of the spill, an out-
door meeting was convened at one of piers.
People were angry. Blobs of black goo was
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everywhere in the Port. People gathered
heurs before the meeting commiserating
and collectively pumping up their fury, A
group gathered contact information from
those present to commence a mass action
against the stupid foreign shipping com-
pany that caused this mess.

As the meeting started, the vocal anger
of the crowd could not be contained. Peo-
ple shouted and demanded answers. Then,
a fellow at the back of the crowd steod and
yelled, “We don’t give a damn about any of
this. Where is my money!” At that, a woman
sitting in the front row who had been col-
lecting contact information for a mass ac-
tion against the shipping company, stood
up, turned to the back of the crowd, and
shouted, “Sit down and shut up! These guys
are trying to help.” And with that comment,
the group organizing against the ship owner
becarne a liaison with all of the claimants,
600 claims were settled and paid within two
weeks of the spill and all 2,000-plus claims
were settled and paid within three months
of the spifl—with only one small claims ac-
tion being filed as a result of this spilf.

The secret? A whiteboard used during
the course of the meeting to record all of
the claimants’ complaints and suggestions.

In a heated union recognition meeting,
disgruntled drivers crowded into a con-
ference room to hear why they should not
sign union cards to create a union to fight
on their behalf against management. The
president of the company was late, which
further angered the crowd. The delayed
meeting commenced and multiple griev-
ances were raised.

But in the end, despite the growling
meeting and a month-long picket, the driv-
ers rejected the union,

The secret? A whiteboard used during
the driver meeting that recorded all of
the drivers’ grievances and some possible
solutions,

Visual Message of Unity
Why did whiteboards make such a differ-
ence in resolving the heated differences
in each of the foregoing cases? How did
the whiteboard bring people together?
What was on the whiteboard that made
the difference?

In each case, the whiteboard served
a very simple but critical function. The
unfiltered physical display of what people

were saying demonstrated that the oppos-
ing parties heard and understood what the
other said. It did not mean agreement. But
the whiteboard effectively conveyed an
appearance of respect for the other and a
sincere attempt to see the world through
the eyes of the other. All sides were now
part of a single group. A common story.
A common vision of reality, The attorneys
were no longer warring gladiators repre-
senting different groups on a battlefield.
Like the events of 9/11 that drew out the
empathy of New Yorkers for each other and
made them feel united as ene group help-
ing others like themselves, the whiteboard
subtly redefines the grouping. The physi-
cal display of one board for all sides makes
all sides one group interested in the same
enhancement of trust between the mem-
bers for a common end—a just and fair
agreement,

Apologies like Whiteboards

Like whiteboards, sincere apologies create
an appearance of respect and sympathy
that opens an opportunity for the parties
to drop their swords and view themselves
as part of a common group with commeon
values, a common problem, and a common
interest in building sufficient trust between
themselves to solve the problem by agree-
ment. See Sidney Kanazawa, “Apologies
and Lunch,” For The Defense (July 2004),

Key Elements

Whiteboards and apologies demenstrate
an art of lawyering that is consistent with
the recent science of how our unconscious
feelings guide our decisions. Both address
those unconscious feelings by demonstrat-
ing an empathetic concern for the other.
They demonstrate, at least, an effort to see
the world from the viewpoint of the other.
These small acts create a sense of com-
monality between the parties rather than
a hostile distance and incompatibility. The
two essential elements of this empathetic
display of commonality are sincerity and
respect.

Sincerity

Without sincere interest in and curios-

ity about the viewpoint of another, nei-

ther a whiteboard nor an apology will

make a difference, Writing or mouthing
“One Truth”, continued on page 90



“One Truth®, from page 60

the right words is not enough, There must
be credibility behind those words. The mes-
sage is the entire communication—body,
eyes, and words. A betrayal of any part of
that communication as less than sincere
changes the entire meaning of the white-
board and the apology.

Respect

With respect, there is an old saying in the
sales world that “like buys from like.” Peo-
ple feel most comfortable and safe buying
and doing business with people who are
like themselves, We trust people like our-
selves. Respect brings people together with
a sense that they share, at least, one com-
mon valie—the adult humility to be pub-
licly polite toward others unlike themselves
{which also holds the possibility of a will-
ingness to listen to the other),

Message of Uncompromising
Advecacy

By contrast, a lack of sincerity and respect
signals a need to be wary of the other. To
distrust. Yelling “I am right and you are
wrong” is not a prescription for trust and
changing minds. It may be sincere but
it is entirely based on the myth of “one
truth” and disrespectfully assumes there
can be no other legitimate “truth.” Clos-
ing our eyes, helding our hands over our
ears, and jabbering “F'm not listening”
has never been the recipe for deal mak-
ing or dispute reselution. Yet in our polar-
ized world we seem to believe this is the
only way to be true to one’s self and one’s
beliefs and one’s stories and perceptions of
reality. Incredibly, lawyers who “take no
prisoners,” “eat glass,” and “are tough as
nails"—i.e., champions who can aggres-
sively promote their side and dismissively
refute the other side—are often thought to
be ideal advocates and warriors by both
clients and other lawyers. No one seems
to question whether this uncompromising
narrative makes any sense at afl.

Art of Agreement

As discussed above, this perception of law-
yering as uncompromising advocacy does
not square with reality, Dale Carnegie and
social scientists studying the unconscious
mind have repeatedly found that in-group
members tend to trust their own but not
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those outside of their group. Groups “bind
and blind.” Being a part of a group gen-
erates frusting and supportive behavior,
“You are one of us.” Criticism from out-
side a group is quite different. Sports teams
often use derisive comments of opponents
to stir up their own team to fight harder
and to be more committed to their own
cause. Outside comments do not change
minds. They cement differences. There
must be a feeling of identity and comfort
with the speaker before anyone will lis-
ten and reevaluate their own position. As
noted by Jonathan Haidt, “Intuitions can be
shaped by reasoning, especially when rea-
sons are embedded in a friendly conversa-
tion or an emotionally compelling novel,
movie, or news story.”

Vicicus and hostile letters, abrupt
and abrasive phone calls, curt and con-
descending e-mails, and mean and dog-
matic pleadings selfishly may make us feel
superior, but they are unmistakably disre-
spectful and unlikely to engender feelings
of trust. Depositions, courtroom appear-
ances, and settlement conferences where
each side touts their strengths and ignores
their weaknesses are similarly unlikely to
address feelings and viewpoints, Nor is the
miserly exchange of discovery with more
objections than substance a good means of
developing the trust needed to find com-
mon ground.

Just as the stories of gods comforted but
misled the Greeks, and stories of sacri-
fice comforted but misled ancient people,
and stories of phallic symbols comforted
but misled Pacific islanders, stories about
“one truth,” “toughness,” and “no compro-
mise” may be comforting but they are mis-
leading us.

When 98 percent of our cases settle
and require a modicum of trust between
the parties to find commen ground for
an agreement, stories about our role as
uncompromising warriors and zealous
advocates are not helpful.

Listen More Than Talk

We need to listen more than talk, Hear the
life stories, acknowledge the feelings, and
respect our opponent’s perspectives of real-
ity. There is no “one truth.” It is a myth. Our
life stories and our perspectives are not
universal, Not appreciating that there are
other life stories shaping different perspec-

tives is like counting passes and not see-
ing the gorilla in the middle of the screen.

Art of Agreement Includes
Agreements with Triers-of-Fact

The art of listening, understanding, and
seeking agreement includes agreements
with judges and jurors. If an opponent is
unwiliing to mutually listen, understand,
and participate in crafting a fair and just
resolution of a dispute, the art of lawyering
and the art of creating an agreement should
go beyond the short sighted opponent and
be addressed to the trier-of-fact. The goal
is justice and fairness. An unjust or unfair
agreement achieves nothing at all,

Action [tems

Here is what you can do right now to avoid

the blindress of the “one truth” myth,

« Have Lunch. Before exchanging plead-
ings that yell “you're wrong, were right,”
invite your epponent to lunch, Listen.
Learn the life stories of the attorney
and her client, Seek fo understand sin-
cerely and respectfully and see the world
through their perspective.

+ Show Respect. With the kindness you
would show to those you love, show
the same respect and more to an oppo-
nent. Regardless of whether that respect
is reciprocated, the demonstration of
respect will instill trust in your word
by the other side giving your voice more
yolume and meaning in the ears of
your opponent. Disrespectful behavior
does not generate that same effect and
only encourages the other side to stop
listening,

+ Reserve Judgment. Reserve judgment
and try to understand and see the oppo-
nent’s perspeciive before discounting it.
You cannot understand the feelings and
viewpoint of the other without reserving
judgment.

» Show Understanding, Using white-
boards, apologies, and public displays
of sincere and respectful empathy, show
that you understand and heard the oth-
er’s position. This does not mean agree-
ment, It is simply an honest recognition
of another perspective.

« Taikto and Listen to Others. There is only
one way to attack the myth of “one truth,”
Talk to and listen to others. Anyone and
everyone. On the street. In a plane. Ina




cab. On a train. In court. In the office,
On the beach. With ear buds, hundreds
of television channels, and thousands
of Internet sites, we can immerse our-
selves 24/7 in our own groups, with our
own music, and with our own politics,
We can associate in groups with only
those like us, We do not need to listen
to anyone with whom we disagree. We
can limit ourselves to associating with
only those who share a similar life story
to our own, Who have feelings like ours
that causes them to see the world with
our viewpoint, But this freedom of mul-
tiple and separate realities exists only
because we share a basic common set of
values about fairness and justice. With-
out this base of fairness and justice,
we cannot plan and collaborate for the
future and we cannot extricate ourseives
from past disagreements. “One truth”
is a myth, But the failure of lawyers to

repeatedly remind us of our joint mem-
bership in a common group devoted to
fairness and justice for all invites the
tyranny of “one truth” becoming a real-
ity. There are many totalitarian regimes
in our history that have tolerated only
“one truth.” Devotion to and failure to
appreciate the mythical nature of “one
truth” in our current society can lead
to the darkness sought by Shakespeare’s
Dick the Butcher. Attack the myth. Talk
to people.

Show Bullying Jerks the Art of Agree-
ment. If an opponent is too selfish and
too shortsighted to engage in creating a
mutually just and fair agreement, take
them to trial. The goal is a just and fair
resolution. If you have sincerely and
respectfully attempted to understand
and see the world from the perspec-
tive of your opponent, you can confi-
dently enroll judges and jurors to help

you reach that just and fair consensus,
even when your opponent refuses to
cooperate, The trier of fact has the power
to create just and fair resolutions when
opponents fall short. Trials--not capitu-
lation—Dbefore judges and juries are usu-
ally the best alternative to a negotiated
agreement,
“One truth” is a myth. As lawyers, we can
either be part of the problem or part of the
solution. We can either help our clients see
the world through the eyes of others or we
can faithfully close our ears and stoke our
clients’ separate “one truth” beliefs. If we
choose the latter path, there will be no need
to “kill all the lawyers.” The myth of “one
truth” will become a reality for every sep-
arate group and individual and will immo-
bilize us and eventually tear us apart, Let
us not be so blind. “The best way to defeat
an enemy is to make hima friend” —Abra-
ham Lincoln. D
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