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CREATING AN AFFIRMATIVE 
LGBTQ+ PRACTICE

Kate Wood, Staff Attorney

LGBTQ+ Program – California Rural Legal Assistance

Mickye Coyle

Senior Deputy District Attorney – Ventura County

WHO WE ARE

The Ventura County District Attorney’s Office

Under the leadership of District Attorney Erik 
Nasarenko, the Ventura County District Attorney’s 
Office works tirelessly to protect the rights of victims, 
the environment, and the community.  

Headed by the District Attorney’s Office, the Family 
Justice Center, is an integrated, co-located 
collaborative providing services to those impacted 
by domestic violence, sexual assault, child abuse, 
elder and dependent adult abuse, human trafficking, 
and other violent crimes. 

District Attorney Erik Nasarenko

https://www.vcdistrictattorney.com/

CRLA, INC.
WHO WE ARE

California Rural Legal Assistance, Inc. is a non-profit law firm providing free legal assistance to 
low income and other qualifying individuals and organized community groups whose members 
would be eligible clients.

CRLA is a statewide law firm serving rural California through a network of 16 local branch offices.

◦ It is our mission to fight for justice and individual rights alongside the most exploited 
communities of our society.

◦ We work tirelessly to create a rural California where all people are treated with dignity and 
respect, and guaranteed their fundamental rights.
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At the Ventura County Family 
Justice Center, we work to 
improve the lives of those 
impacted by domestic violence, 
sexual assault, child abuse, 
elder and dependent adult 
abuse, human trafficking, hate 
crimes, and other violent crimes.

VENTURA COUNTY
FAMILY JUSTICE CENTER

En el Ventura County Family 
Justice Center, trabajamos 
para mejorar las vidas de las 
personas afectadas por violencia 
doméstica, asalto sexual, abuso 
infantil, abuso de ancianos y 
adultos dependientes, tráfico de 
personas, crímenes de odio y 
otros crímenes violentos.

Help & HOPE

3170 Loma Vista Road
Ventura, CA 93003
vcfjc.org
M-F 8:00 a.m. - 5:00 p.m.
Call: 805.652.7655
Text: 805.947.7981
Email: vcfjc.coop@ventura.org

Ayuda y ESPERANZA



•	Victim advocacy
•	Emergency assistance 
•	Restraining order assistance
•	Safety services 
•	Shelter and housing assistance 
•	Civil legal services 
•	Mental health services 
•	Spiritual support
•	Financial counseling 
•	Education 
•	Child development

•	Intercesión por la víctima
•	Asistencia de emergencia
•	Ayuda con órdenes de restricción
•	Servicios de seguridad
•	Refugio y asistencia de vivienda
•	Servicios jurídicos civiles
•	Servicios de salud mental
•	Apoyo espiritual
•	Asesoramiento financiero
•	Educación
•	Desarrollo infantil

AVAILABLE  
SERVICES

SERVICIOS 
DISPONIBLES



• Family Justice Center — 805-652-7655 or email vcfjc.coop@ventura.org or text 805-947-7981

• 211 Ventura County — Call or text 2-1-1

• Area Agency on Aging — 805-477-7300 or email lois.vcaaa@ventura.org 

• Behavioral Health Crisis Referral Line — 866-998-2243

• Child/Adult Abuse & Neglect Hotline — 805-654-3200

• Coalition for Family Harmony Crisis Line — 800-300-2181

• Human Services Agency — 888-472-4463 or www.ventura.org/human-services-agency/hsa-alert/ 

• Interface Children & Family Services Crisis Line — 800-636-6738 

• Child Support Services — 866-901-3212 or text 805-316-6272

• Líderes Campesinas, Inc. — 805-486-7776 

• Mixteco/Indigena Community Organizing Project — 805-483-1166 

• Ventura County Legal Aid — 805-650-7592 or email support@vclegalaid.org 

In case of emergency, call 9-1-1

805.652.7655   •   vcfjc.org   •   vcfjc.coop@ventura.org
3170 Loma Vista Road • Ventura, CA 93003 

VENTURA COUNTY
FAMILY JUSTICE CENTER

Contacts for Local Services and Resources



VENTURA COUNTYVENTURA COUNTY 
FAMILY JUSTICE CENTERFAMILY JUSTICE CENTER 

Ventura County 
District Attorney 

Coalition for 
Family Harmony 

Healthcare 
for Justice 

Interface Children 
and Family Services 

Lideras 
Campesinas, Inc. 

Mixteco Indigena 
Community Org.

Safe Harbor MDIC CSU Channel Islands 

Oxnard  
Police Department 

Port Hueneme  
Police Department 

Santa Paula  
Police Department 

Simi Valley 
Police Department 

Ventura County Area 
Agency on Aging 

Ventura County 
Arts Council 

Ventura County  
Behavioral Health 

VC Dept. of Child 
Support Services 

VC Human 
Services Agency 

Ventura County 
Legal Aid, Inc. 

Ventura County  
Probation Agency 

Ventura County 
Public Health 

Ventura County 
Sheriff’s Office 

Ventura  
Police Department 

VCCCD Police Dept. Voices of 
Ventura County 

3170 Loma Vista Road   3170 Loma Vista Road   •   •   Ventura, CA 93003   Ventura, CA 93003   •   805.652.7655   •   •   805.652.7655   •   vcfjc.org   vcfjc.org   •   •   vcfjc@ventura.orgvcfjc@ventura.org 

When you choose hope, anything is possible.When you choose hope, anything is possible. 

Providing integrated, co-located services with many onsite partners to those impacted by domestic violence, 
sexual assault, child abuse, elder and dependent adult abuse, human trafficking, and other violent crimes.



Ventura County District Attorney’s Office 

Manage VCFJC operations and assign co-located 
prosecutors, investigators, victim advocates, and other 
support staff. Provide orientation to criminal justice 
system and information on victim rights. Assist victims 
with safety planning activities, court advocacy, referral 
services, claims for victim compensation and follow-up 
contacts. Conduct free restraining order assistance 
clinics.Coordinate Camp HOPE America – Ventura 
County, other youth program activities, the VCFJC 
volunteer program, the VCFJC training program, and 
other business needs.

The Coalition for Family Harmony 
Co-located staff to assist victims of violence with advo-
cacy, counseling, psychotherapy, trauma recovery, and 
emergency shelter services to victims of violence and 
their families. 

Healthcare for Justice Foundation 

Part-time, co-located medical staff to provide medical 
screenings and services to VCFJC victims. 

Interface Children & Family Services 

Provide co-located staffing to assist victims of violence 
with advocacy, counseling, psycho-therapy, trauma 
recovery, and emergency shelter services to victims of 
violence and their families. 

Mixteco Indigena Comm. Organizing Project 

MICOP provides part-time, on-call staffing and accepts 
referrals to assist Mixteco, Zapoteco, Purpecha, Maya, 
and other indigenous groups who are victims of labor 
crimes within the farmworker population, domestic vio-
lence, and sexual assault with necessary services     
including U-Visa assistance, advocacy, prevention 
workshops, and support. 

Líderes Campesinas, Inc. 

Provides part-time, on-call staffing at the VCFJC to  
assist Spanish speaking immigrant farmworker women 
victims and survivors of domestic violence, sexual   
assault, and sexual harassment with necessary 
services including U-visa and VAWA assistance. 

Safe Harbor (Child Advocacy Center) 
Multi-disciplinary services including forensic interviews, 
medico-legal services, and access to advocacy ser-
vices by physicians, sexual assault nurse examiner, 
and victim advocates for adult victims of sexual assault 
and child victims of sexual assault and/or physical 
abuse. 

Ventura County Area Agency on Aging 
Part-time, co-located staff assist elder and dependent 
adult victims of crime to assist elder and dependent 
adult victims and their families with services including 
emergency shelter, transportation, counseling, respite 
care, and funding for specific emergency expenses. 

Ventura County Arts Council 

Part-time, co-located to provide art therapy and well-
ness activities as part of the VCFJC goal to help victims  
and non-offending family members heal from trauma.  

Ventura County Behavioral Health 

Provides offsite staff and/or volunteers to accept refer-
rals from and respond to the VCFJC for counseling and 
advocacy to victims. 

VC Dept. of Child Support Services 

Co-located staff to assist victims of crime and restraining 
order clinic attendees with child support enforcement, 
applications, and modifications of existing orders. 

Local Law Enforcement Agencies 

Officers respond to, make reports, and conduct inter-
views related to crimes of domestic violence, sexual 
assault, child abuse, elder and dependent adult abuse, 
human trafficking, and other violent crimes: 

• VC Sheriff’s Office

• Oxnard Police Department

• Port Hueneme Police Department

• Santa Paula Police Department

• Simi Valley Police Department

• Ventura Police Department

• CSU Channel Islands Police Department

• VCCCD Police Department

Ventura County Human Services Agency 

Part-time, co-located staff to accept referrals from and 
offer services and advocacy to victims of VCFJC crime 
types, including emergency shelter, transportation, 
counseling, respite care, and funding for specific emer-
gency expenses. 

Ventura County Legal Aid, Inc. 

Co-located civil attorneys provide complete civil legal 
service needs assessments using standard civil legal 
practices. Free civil legal services to VCFJC clients 
regardless of ability to pay. Attend weekly restraining 
order clinics.  
The VCLA, Inc. / VLAP is a wholly independent law firm 
and are not agents of the VCFJC or the Office of the 
District Attorney. 

Ventura County Probation Agency 
Provides part-time, co-located staff to confer with 
VCFJC victims when preparing sentencing reports and 
to coordinate with law enforcement regarding offender 
status and probation violations. 

Ventura County Public Health 

Provides part-time, co-located public health nurse to 
provide health screenings and accept referrals from 
and offer services and advocacy to victims of violence. 

Voices of Ventura County 

Survivor committee formed to provide peer support, 
and offer education and resources to victims and survi-
vors. Coordinates with partners, professionals, and 
agencies to raise awareness about crime victimization 
and create victim-centered support for all clients. Pro-
vides volunteer resources to meet gaps in services to 
clients at the VCFJC. 

Integrated, coIntegrated, co--located services including...located services including... 
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Rule 8.4.1 Prohibited Discrimination, Harassment and Retaliation 
(Rule Approved by the Supreme Court, Effective November 1, 2018) 

(a) In representing a client, or in terminating or refusing to accept the representation 
of any client, a lawyer shall not:  

(1) unlawfully harass or unlawfully discriminate against persons* on the basis 
of any protected characteristic; or  

(2) unlawfully retaliate against persons.* 

(b) In relation to a law firm’s operations, a lawyer shall not:  

(1) on the basis of any protected characteristic,  

(i) unlawfully discriminate or knowingly* permit unlawful discrimination; 

(ii) unlawfully harass or knowingly* permit the unlawful harassment of 
an employee, an applicant, an unpaid intern or volunteer, or a 
person* providing services pursuant to a contract; or 

(iii) unlawfully refuse to hire or employ a person*, or refuse to select a 
person* for a training program leading to employment, or bar or 
discharge a person* from employment or from a training program 
leading to employment, or discriminate against a person* in 
compensation or in terms, conditions, or privileges of employment; 
or 

(2) unlawfully retaliate against persons.* 

(c) For purposes of this rule: 

(1) “protected characteristic” means race, religious creed, color, national 
origin, ancestry, physical disability, mental disability, medical condition, 
genetic information, marital status, sex, gender, gender identity, gender 
expression, sexual orientation, age, military and veteran status, or other 
category of discrimination prohibited by applicable law, whether the 
category is actual or perceived; 

(2) “knowingly permit” means to fail to advocate corrective action where the 
lawyer knows* of a discriminatory policy or practice that results in the 
unlawful discrimination or harassment prohibited by paragraph (b); 

(3) “unlawfully” and “unlawful” shall be determined by reference to applicable 
state and federal statutes and decisions making unlawful discrimination or 
harassment in employment and in offering goods and services to the 
public; and 
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(4) “retaliate” means to take adverse action against a person* because that 
person* has (i) opposed, or (ii) pursued, participated in, or assisted any 
action alleging, any conduct prohibited by paragraphs (a)(1) or (b)(1) of 
this rule. 

(d) A lawyer who is the subject of a State Bar investigation or State Bar Court 
proceeding alleging a violation of this rule shall promptly notify the State Bar of 
any criminal, civil, or administrative action premised, whether in whole or part, on 
the same conduct that is the subject of the State Bar investigation or State Bar 
Court proceeding. 

(e) Upon being issued a notice of a disciplinary charge under this rule, a lawyer 
shall: 

(1) if the notice is of a disciplinary charge under paragraph (a) of this rule, 
provide a copy of the notice to the California Department of Fair 
Employment and Housing and the United States Department of Justice, 
Coordination and Review Section; or 

(2) if the notice is of a disciplinary charge under paragraph (b) of this rule, 
provide a copy of the notice to the California Department of Fair 
Employment and Housing and the United States Equal Employment 
Opportunity Commission. 

(f) This rule shall not preclude a lawyer from: 

(1) representing a client alleged to have engaged in unlawful discrimination, 
harassment, or retaliation; 

(2) declining or withdrawing from a representation as required or permitted by 
rule 1.16; or 

(3) providing advice and engaging in advocacy as otherwise required or 
permitted by these rules and the State Bar Act. 

Comment 

[1] Conduct that violates this rule undermines confidence in the legal profession and 
our legal system and is contrary to the fundamental principle that all people are created 
equal.  A lawyer may not engage in such conduct through the acts of another.  (See rule 
8.4(a).)  In relation to a law firm’s operations, this rule imposes on all law firm* lawyers 
the responsibility to advocate corrective action to address known* harassing or 
discriminatory conduct by the firm* or any of its other lawyers or nonlawyer personnel.  
Law firm* management and supervisorial lawyers retain their separate responsibility 
under rules 5.1 and 5.3.  Neither this rule nor rule 5.1 or 5.3 imposes on the alleged 
victim of any conduct prohibited by this rule any responsibility to advocate corrective 
action. 
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[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a 
proceeding before a judicial officer.  (See Cal. Code Jud. Ethics, canon 3B(6) [“A judge 
shall require lawyers in proceedings before the judge to refrain from manifesting, by 
words or conduct, bias or prejudice based upon race, sex, gender, religion, national 
origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, 
or political affiliation against parties, witnesses, counsel, or others.”].)  A lawyer does not 
violate paragraph (a) by referring to any particular status or group when the reference is 
relevant to factual or legal issues or arguments in the representation.  While both the 
parties and the court retain discretion to refer such conduct to the State Bar, a court’s 
finding that peremptory challenges were exercised on a discriminatory basis does not 
alone establish a violation of paragraph (a). 

[3] A lawyer does not violate this rule by limiting the scope or subject matter of the 
lawyer’s practice or by limiting the lawyer’s practice to members of underserved 
populations.  A lawyer also does not violate this rule by otherwise restricting who will be 
accepted as clients for advocacy-based reasons, as required or permitted by these 
rules or other law.  

[4] This rule does not apply to conduct protected by the First Amendment to the 
United States Constitution or by Article I, section 2 of the California Constitution.  

[5] What constitutes a failure to advocate corrective action under paragraph (c)(2) 
will depend on the nature and seriousness of the discriminatory policy or practice, the 
extent to which the lawyer knows* of unlawful discrimination or harassment resulting 
from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or 
law firm* implementing that policy or practice.  For example, a law firm* non-
management and non-supervisorial lawyer who becomes aware that the law firm* is 
engaging in a discriminatory hiring practice may advocate corrective action by bringing 
that discriminatory practice to the attention of a law firm* management lawyer who 
would have responsibility under rule 5.1 or 5.3 to take reasonable* remedial action upon 
becoming aware of a violation of this rule. 

[6] Paragraph (d) ensures that the State Bar and the State Bar Court will be 
provided with information regarding related proceedings that may be relevant in 
determining whether a State Bar investigation or a State Bar Court proceeding relating 
to a violation of this rule should be abated. 

[7] Paragraph (e) recognizes the public policy served by enforcement of laws and 
regulations prohibiting unlawful discrimination, by ensuring that the state and federal 
agencies with primary responsibility for coordinating the enforcement of those laws and 
regulations is provided with notice of any allegation of unlawful discrimination, 
harassment, or retaliation by a lawyer that the State Bar finds has sufficient merit to 
warrant issuance of a notice of a disciplinary charge. 

[8] This rule permits the imposition of discipline for conduct that would not 
necessarily result in the award of a remedy in a civil or administrative proceeding if such 
proceeding were filed. 
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[9] A disciplinary investigation or proceeding for conduct coming within this rule may 
also be initiated and maintained if such conduct warrants discipline under California 
Business and Professions Code sections 6106 and 6068, the California Supreme 
Court’s inherent authority to impose discipline, or other disciplinary standard. 
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NEW RULE OF PROFESSIONAL CONDUCT 8.4.1 
(Former Rule 2-400) 

Prohibited Discrimination, Harassment and Retaliation 
 

EXECUTIVE SUMMARY 
 

The Commission has evaluated current rule 2-400 (Prohibited Discriminatory Conduct in a Law 
Practice) in accordance with the Commission Charter. Current rule 2-400 was first adopted 
effective March 1, 1994. There is no counterpart to rule 2-400 in the ABA Model Rules. 
However, ABA Model Rule 8.4(d) addresses discrimination by individual lawyers while 
representing a client.1  The result of the Commission’s evaluation is proposed rule 8.4.1 
(Prohibiting Discrimination, Harassment and Retaliation).  
 
Rule As Issued For 90-day Public Comment 
 
The main issue considered when drafting proposed rule 8.4.1 was whether to expand the rule 
by eliminating the requirement that there be a final civil determination of wrongful discrimination 
before a disciplinary investigation can commence or discipline can be imposed, which is found 
in current rule 2-400(C).2 A majority of the Commission believes current rule 2-400(C) renders 
the rule difficult to enforce. Eliminating the requirement would give the Office of Chief Trial 
Counsel (“OCTC”) original jurisdiction to investigate and prosecute under the current 
procedures of the disciplinary system any claim of discrimination that comes within the scope of 
the rule. See the discussion of the constitutional and operational concerns provided after this 
executive summary. 
 
In addition to changes to address the main issue identified above, the Commission proposes the 
following substantive changes to the current rule: 
 

(1) Expanding the proposed rule beyond the management or operation of a law firm to 
also encompass discrimination or harassment more generally in “representing a 
client, or in terminating or refusing to accept representation of any client.” Current 
Rule 2-400 already applies to discrimination in the management or operation of a law 

                                                
1  Model Rule 8.4(d) provides it is misconduct for a lawyer to: “(d) engage in conduct that is prejudicial 

to the administration of justice.”  A Model Rule comment clarifies the application of paragraph (d): 

“[3] A lawyer who, in the course of representing a client, knowingly manifests by words or 
conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual 
orientation or socioeconomic status, violates paragraph (d) when such actions are prejudicial to 
the administration of justice.  Legitimate advocacy respecting the foregoing factors does not 
violate paragraph (d).  A trial judge’s finding that peremptory challenges were exercised on a 
discriminatory basis does not alone establish a violation of this rule.” 

2
  Current Rule 2-400(C) provides: 

“No disciplinary investigation or proceeding may be initiated by the State Bar against a member 
under this rule unless and until a tribunal of competent jurisdiction, other than a disciplinary 
tribunal, shall have first adjudicated a complaint of alleged discrimination and found that unlawful 
conduct occurred.  Upon such adjudication, the tribunal finding or verdict shall then be admissible 
evidence of the occurrence or non-occurrence of the alleged discrimination in any disciplinary 
proceeding initiated under this rule.  In order for discipline to be imposed under this rule, however, 
the finding of unlawfulness must be upheld and final after appeal, the time for filing an appeal 
must have expired, or the appeal must have been dismissed.”  
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firm in “accepting or terminating representation of any client.” The Commission 
believes the rule’s prohibition should not be limited to law firm management. 
Adopting a rule that generally prohibits unlawful discrimination or harassment while 
engaged in representing a client is consistent with current ABA Model Rule 8.4(d), 
Comment [3] to that rule, and proposed ABA Model Rule 8.4(g)3 and several other 
professions that prohibit this same behavior in their codes of conduct.4  

 
(2) Expanding the proposed rule to cover additional protected categories. Current rule  

2-400’s list of protected characteristics is substantially narrower than current 
California law. Because the identity of protected characteristics protected under anti-
discrimination law is not static, the Commission added paragraph (c)(1) to delimit the 
scope of “protected characteristics” for purposes of the rule that not only is consistent 
with current California law but also includes a catchall provision for any “other 
category of discrimination prohibited by applicable law.” This latter addition would 
authorize professional discipline pursuant to whatever applicable anti-discrimination 
laws might exist in the future without the need to amend the rule. 

 
(3) Expanding the proposed rule to encompass unlawful discrimination and harassment 

engaged in for the purpose of retaliation. This addition would permit professional 
discipline where a lawyer, in representing a client or in relation to a law firm’s 
operations, unlawfully discriminates against or harasses a person for the purpose of 
retaliating against that person because the person has taken action to oppose 
unlawful discrimination or harassment. This provision is intended to provide 
protection for lawyers obligated under the rule (e.g., lower level lawyers within a law 
firm) to advocate corrective action where they know of unlawful discrimination or 
harassment within the firm, even when the unlawful conduct is being committed by 
higher level lawyers within the firm. 

 
(4) Adoption of paragraph (d),5 which requires a lawyer who has been charged with, or 

is being investigated for, a violation of the Rule, to give notice to the State Bar of any 
parallel administrative or judicial proceeding, such as an EEOC or DFEH 

                                                
3  Proposed ABA Model Rule 8.4(g) would provide it is professional misconduct for a lawyer to: 

“(g) in conduct related to the practice of law, harass or knowingly discriminate against persons on 
the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender 
identity, marital status or socioeconomic status.” 

4
  Examples include: (1) American Dental Association, Code of Conduct, Section 4.A. “Patient 

Selection” (dentist shall not refuse to accept patients because of the patient’s race, creed, color, sex or 
national origin); and (2) American Psychological Association, Ethical Standard 1.12 “Other Harassment” 
(prohibition against behavior that is harassing or demeaning based on factors such as a person’s age, 
gender, race, ethnicity, national origin, religion, sexual orientation, disability, language, or socioeconomic 
status). 

5
  Proposed Rule 8.4.1(d) states: 

“(d) A lawyer who is the subject of a State Bar investigation of or State Bar Court proceeding 
alleging a violation of this Rule shall promptly notify the State Bar of any criminal, civil, or 
administrative action premised, whether in whole or part, on the same conduct that is the subject 
of the State Bar investigation or State Bar Court proceeding.” 

See also, Business & Professions Code section 6068(i) [re duty of an attorney to cooperate and 
participate in any disciplinary investigation or proceeding]. 
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investigation. In part, this notice is intended to provide the OCTC with information 
necessary to determine whether or not to hold in abeyance the State Bar 
investigation or disciplinary proceeding pending the outcome of a related proceeding. 

 
(5) Adoption of paragraph (e)(1), which requires the State Bar to provide a copy of the 

notice of a disciplinary charge for a charge arising under paragraph (a) of the 
proposed rule to the California Department of Fair Employment and Housing and the 
United States Department of Justice, Coordination and Review.  Paragraph (e)(2) 
requires the State Bar to provide a copy of the notice of a disciplinary charge for a 
charge arising under paragraph (b) to the California Department of Fair Employment 
and Housing and the United State Equal Employment Opportunity Commission. The 
purpose of these provisions is to provide to the relevant government agencies an 
opportunity to become involved in the matter so that they may implement and 
advance the broad legislative policies with which they have been charged.  

 
(6) Adoption of paragraph (f), which is intended to clarify that the proposed rule does not 

prevent a lawyer from representing another person alleged to have engaged in 
unlawful discrimination, harassment, or retaliation. 

 
Finally, non-substantive changes to the current rule include rule numbering to track the 
Commission’s general proposal to use the Model Rule numbering system and the substitution of 
the term “lawyer” for “member.” 
 
Proposed rule 8.4.1 contains six comments all of which provide interpretive guidance or clarify 
how the rule is to be applied. Of particular note is Comment [2] which, among other things, has 
been added to clarify that the rule does not apply to constitutionally-protected conduct. 
Comment [4] has been added to clarify that paragraph (d) permits the State Bar to use 
discretion in abating a disciplinary investigation or proceeding when the State Bar is made 
aware of a parallel administrative or judicial proceeding premised on the same conduct. 
Comment [5] clarifies that paragraph (e) is intended to recognize the important public policy 
served by enforcing the laws and regulations prohibiting unlawful discrimination. 
 
Post-Public Comment Revisions 

After consideration of comments received in response to the initial 90-day public comment 
period, the Commission edited paragraphs (a), (b), and (c)(4) for clarity. The Commission 
modified paragraph (e) to impose the reporting obligation on the lawyer receiving the notice of 
disciplinary charge rather than on the State Bar. The Commission also modified paragraph (f) to 
state the rule does not preclude a lawyer from declining or withdrawing from a representation as 
required or permitted by the proposed rule 1.16 [Declining or Terminating Representation], nor 
does the rule preclude a lawyer from providing advice and engaging in advocacy as required or 
permitted by the rules or the State Bar Act.  
 
In addition, the Commission added three new Comments. New Comment [3] states that a 
lawyer does not violate the rule by “limiting the scope or subject matter of the lawyer’s practice,” 
“limiting the lawyer’s practice to members of underserved populations,” or “otherwise restricting 
who will be accepted as clients for advocacy-based reasons, as required or permitted by these 
Rules or other law.” The Commission believes that this eliminates any potential conflict with 
other Rules relating to competence and conflicts, and makes clear that the Rule does not 
improperly interfere with a lawyer’s selection of clients. New Comment [4] states that the rule 
does not apply to conduct protected by the First Amendment to the United States Constitution or 
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by Article I, § 2 of the California Constitution. Finally, the Commission added Comment [9] which 
is taken from the Discussion section to current rule 2-400. This Comment is intended to make 
clear that conduct falling within this Rule may also be subject to discipline under other 
applicable provisions. 

With these changes, the Board authorized an additional 45-day public comment period on 
the revised proposed rule. 

Final Commission Action on the Proposed Rule Following 45-Day Public Comment 
Period 
 
After consideration of comments received in response to the additional 45-day public 
comment period, the Commission made no changes to the proposed rule and voted to 
recommend that the Board adopt the proposed rule. A member of the Commission 
submitted a dissent to this rule that can be found following the Report and 
Recommendation.   

Board’s Consideration of the Commission’s Proposed Rule on March 9, 2017 

At its meeting on March 9, 2017, the Board considered but did not adopt the following 

revision to the Commission’s final version of the proposed rule. The Board considered 

adding a new paragraph (d) providing that: 

(d) No disciplinary investigation or proceeding may be initiated by the State Bar against 

a lawyer under this rule unless and until a tribunal of competent jurisdiction, other 

than a disciplinary tribunal, shall have first: 

(1) adjudicated a complaint of alleged harassment or discrimination and found that 

unlawful conduct occurred; or 

(2) has entered an order sanctioning a lawyer for such unlawful conduct. 

 Upon adjudication or entry of order, the tribunal’s finding, verdict or order shall then be 

admissible evidence of the occurrence or non-occurrence of the harassment or 

discrimination alleged in any disciplinary proceeding initiated under this rule.  

In discussing this revision, questions were raised whether the Commission’s proposed rule 

would effectively accomplish the goal of improving public protection in this area of lawyer 

misconduct. It was observed that the Commission’s recommended deletion of current rule 2- 

400(C)’s prerequisite for a finding of unlawful discrimination by a “tribunal of competent 

jurisdiction” might lead to unfulfilled expectations of victims of discrimination because: (1) limited 

disciplinary resources and a lack of expertise would create investigative and enforcement 

burdens in such cases which are often complex and require specialized knowledge of 

employment law and other areas of discrimination law; (2) the State Bar’s already complicated 

and expansive structure and the management challenges thus created are under study and 

review, counseling caution in expanding the scope of work for OCTC and the State Bar Court; 

(3) the State Bar Court has identified institutional issues to be considered in connection with this 

proposed change, a former Chief Trial Counsel has expressed concern and a member of the 

Commission issued a detailed dissent; (4) the prospect of lawyer discipline would create a 

disincentive for lawyers and law firms to settle discrimination cases brought by civil plaintiffs, in 

part, because a Bar complainant and respondent cannot agree to have the complainant 
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withdraw a complaint or agree to not cooperate in a disciplinary proceeding (Bus. & Prof. Code 

§6090.5(a)(2); (5) unresolved legal issues of collateral estoppel and res judicata (among 

disciplinary and non-disciplinary enforcement proceedings) would unnecessarily add a new 

layer of complexity to both State Bar litigation and litigation by other enforcement agencies; (6) 

victims who are reluctant to bring claims through other agencies because of fears of retaliation, 

stigma or other detriment would be disappointed to discover that a State Bar disciplinary 

proceeding could not grant anonymity because public participation as a complaining witness 

likely would be needed for any successful disciplinary prosecution; (7) even if the State Bar 

were successful at the trial level in obtaining culpability findings, those cases would inevitably 

lead to appellate challenge on due process grounds as State Bar proceedings do not afford the 

same procedures used in other enforcement settings (e.g., there is limited discovery and the 

usual rules of evidence do not apply); (8) similar to the Bar’s experience in enforcing 

unauthorized practice of law violations against non-lawyers, stakeholder criticism could arise 

from any perceived lack of zealous enforcement activity; and (9) intake of complaints would 

likely increase the overall backlog of the discipline system.  

Arguments in favor of the Commission’s proposed rule including some points that respond to 

the above concerns and are found in the report and recommendation, the public comments 

received, and in the Commission’s response to the dissent submitted by one of the Commission 

members.  All of these materials are provided with this executive summary.  Some of the key 

points made in favor of the rule are set forth below.  

First, the rule prohibiting discrimination should not be singled out for different treatment, and 
effectively diminished, by being the only rule over which OCTC and the State Bar Court do not 
have original jurisdiction.  By analogy to the State Bar’s existing jurisdiction over misconduct 
involving moral turpitude, Business & Professions Code § 6106, provides that a lawyer may be 
disciplined for any act involving “moral turpitude, dishonesty or corruption.” (Emphasis added.)  
Even if that act “constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding 
is not a condition precedent” to discipline. Thus, for criminal acts, the State Bar retains original 
jurisdiction, even though the procedural requirements for a criminal conviction vary even more 
widely from those in State Bar Court than do the procedures for civil discrimination actions. The 
Commission believes the same is true of allegations of unlawful discrimination and harassment, 
and accordingly believes it appropriate that, as with allegations of criminal conduct involving 
moral turpitude, the State Bar should have jurisdiction to impose discipline without requiring as a 
condition precedent the pursuit of civil or administrative proceedings. 

Second, during the Commission’s process the proposed rule was revised to include the 

following two provisions that are intended to address some of the practical enforcement 

concerns while not diminishing the rule’s efficacy by depriving OCTC and the State Bar Court of 

original jurisdiction: (1) paragraph (d) requires that a lawyer who is the subject of an OCTC 

investigation or State Bar Court proceeding alleging a violation of the Rule “promptly notify the 

State Bar of any criminal, civil, or administrative action premised, whether in whole or part, on 

the same conduct” and this helps ensure that OCTC and the State Bar Court are provided with 

information regarding related proceedings that may be relevant in determining whether a State 

Bar investigation or a State Bar Court proceeding relating to a violation of this Rule should be 

abated; and (2) Comment [6] recognizes that while OCTC and the State Bar Court have original 

jurisdiction, they also retain the ability, should they determine it appropriate, whether for 

resource reasons or because of the complexity of the issues raised, to defer to a related 

criminal, civil, or administrative proceeding.   
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Third, paragraph (e) requires a lawyer who receives a notice of a disciplinary charge under the 
Rule to provide a copy of the notice to the State and Federal agencies tasked with primary 
responsibility for coordinating enforcement of laws and regulations prohibiting unlawful 
discrimination. This will provide those agencies with the information necessary, should they 
determine it appropriate, to initiate their own proceedings.  If they do, OCTC and the State Bar 
Court retain the ability to defer to those proceedings. In addition, as a general matter, nothing in 
the proposed rule impairs the State Bar’s discretion in evaluating complaints received to reject 
non-meritorious claims, including non-meritorious clams that may be filed for strategic or tactical 
reasons.   

These points and other support for the adoption of the proposed rule are found in the materials 
that follow this executive summary. 

Following discussion of the foregoing concerns, the Board vote on a motion to recommend 
proposed Rule 8.4.1 as modified resulted in a tie vote (6 yes, 6 no), with the State Bar President 
breaking the tie by voting no.  Subsequently a motion to recommend the rule as proposed by 
the Commission also resulted in a tie vote (6 yes, 6 no), with the State Bar President breaking 
the tie by voting yes. 

The Board adopted proposed rule 8.4.1 at its March 9, 2017 meeting. 

Supreme Court Action (May 10, 2018) 
 
The Supreme Court approved the rule as modified by the Court to be effective November 1, 
2018. In Comment [2], citation style was revised to conform to the California Style Manual. 
Omitted asterisks for defined terms were added. 
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Rule 2-4008.4.1 Prohibited Discriminatory Conduct in a Law 
PracticeDiscrimination, Harassment and Retaliation 

(Redline Comparison to the California Rule Operative Until October 31, 2018)  

(a) In representing a client, or in terminating or refusing to accept the representation 
of any client, a lawyer shall not:  

(1) unlawfully harass or unlawfully discriminate against persons* on the basis 
of any protected characteristic; or  

(2) unlawfully retaliate against persons.* 

(b) In relation to a law firm’s operations, a lawyer shall not:  

(1) on the basis of any protected characteristic,  

(i) unlawfully discriminate or knowingly* permit unlawful discrimination; 

(ii) unlawfully harass or knowingly* permit the unlawful harassment of 
an employee, an applicant, an unpaid intern or volunteer, or a 
person* providing services pursuant to a contract; or 

(iii) unlawfully refuse to hire or employ a person*, or refuse to select a 
person* for a training program leading to employment, or bar or 
discharge a person* from employment or from a training program 
leading to employment, or discriminate against a person* in 
compensation or in terms, conditions, or privileges of employment; 
or 

(2) unlawfully retaliate against persons.* 

(Ac) For purposes of this rule: 

(1) “law practice” includes sole practices, law partnerships, law corporations, 
corporate and governmental legal departments, and other entities which 
employ members to practice law;protected characteristic” means race, 
religious creed, color, national origin, ancestry, physical disability, mental 
disability, medical condition, genetic information, marital status, sex, 
gender, gender identity, gender expression, sexual orientation, age, 
military and veteran status, or other category of discrimination prohibited 
by applicable law, whether the category is actual or perceived; 

(2) “knowingly permit” means a failureto fail to advocate corrective action 
where the memberlawyer knows* of a discriminatory policy or practice 
whichthat results in the unlawful discrimination or harassment prohibited 
inby paragraph (Bb); and 
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(3) “unlawfully” and “unlawful” shall be determined by reference to applicable 
state orand federal statutes orand decisions making unlawful 
discrimination or harassment in employment and in offering goods and 
services to the public.; and 

(4) “retaliate” means to take adverse action against a person* because that 
person* has (i) opposed, or (ii) pursued, participated in, or assisted any 
action alleging, any conduct prohibited by paragraphs (a)(1) or (b)(1) of 
this rule. 

(d) A lawyer who is the subject of a State Bar investigation or State Bar Court 
proceeding alleging a violation of this rule shall promptly notify the State Bar of 
any criminal, civil, or administrative action premised, whether in whole or part, on 
the same conduct that is the subject of the State Bar investigation or State Bar 
Court proceeding. 

(e) Upon being issued a notice of a disciplinary charge under this rule, a lawyer 
shall: 

(1) if the notice is of a disciplinary charge under paragraph (a) of this rule, 
provide a copy of the notice to the California Department of Fair 
Employment and Housing and the United States Department of Justice, 
Coordination and Review Section; or 

(2) if the notice is of a disciplinary charge under paragraph (b) of this rule, 
provide a copy of the notice to the California Department of Fair 
Employment and Housing and the United States Equal Employment 
Opportunity Commission. 

(f) This rule shall not preclude a lawyer from: 

(B) In the management or operation of a law practice, a member shall not unlawfully 
discriminate or knowingly permit unlawful discrimination on the basis of race, 
national origin, sex, sexual orientation, religion, age or disability in: 

(1) hiring, promoting, discharging, or otherwise determining the conditions of 
employment of any person; orrepresenting a client alleged to have 
engaged in unlawful discrimination, harassment, or retaliation; 

(2) accepting or terminatingdeclining or withdrawing from a representation of 
any client.as required or permitted by rule 1.16; or 

(3) providing advice and engaging in advocacy as otherwise required or 
permitted by these rules and the State Bar Act. 

(C) No disciplinary investigation or proceeding may be initiated by the State Bar 
against a member under this rule unless and until a tribunal of competent 
jurisdiction, other than a disciplinary tribunal, shall have first adjudicated a 
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complaint of alleged discrimination and found that unlawful conduct occurred. 
Upon such adjudication, the tribunal finding or verdict shall then be admissible 
evidence of the occurrence or non-occurrence of the alleged discrimination in 
any disciplinary proceeding initiated under this rule. In order for discipline to be 
imposed under this rule, however, the finding of unlawfulness must be upheld 
and final after appeal, the time for filing an appeal must have expired, or the 
appeal must have been dismissed. 

CommentDiscussion 

In order for discriminatory conduct to be actionable under this rule, it must first be found 
to be unlawful by an appropriate civil administrative or judicial tribunal under applicable 
state or federal law. Until there is a finding of civil unlawfulness, there is no basis for 
disciplinary action under this rule. 

A complaint of misconduct based on this rule may be filed with the State Bar following a 
finding of unlawfulness in the first instance even though that finding is thereafter 
appealed. 

[1] Conduct that violates this rule undermines confidence in the legal profession and 
our legal system and is contrary to the fundamental principle that all people are created 
equal.  A lawyer may not engage in such conduct through the acts of another.  (See rule 
8.4(a).)  In relation to a law firm’s operations, this rule imposes on all law firm* lawyers 
the responsibility to advocate corrective action to address known* harassing or 
discriminatory conduct by the firm* or any of its other lawyers or nonlawyer personnel.  
Law firm* management and supervisorial lawyers retain their separate responsibility 
under rules 5.1 and 5.3.  Neither this rule nor rule 5.1 or 5.3 imposes on the alleged 
victim of any conduct prohibited by this rule any responsibility to advocate corrective 
action. 

[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a 
proceeding before a judicial officer.  (See Cal. Code Jud. Ethics, canon 3B(6) [“A judge 
shall require lawyers in proceedings before the judge to refrain from manifesting, by 
words or conduct, bias or prejudice based upon race, sex, gender, religion, national 
origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, 
or political affiliation against parties, witnesses, counsel, or others.”].)  A lawyer does not 
violate paragraph (a) by referring to any particular status or group when the reference is 
relevant to factual or legal issues or arguments in the representation.  While both the 
parties and the court retain discretion to refer such conduct to the State Bar, a court’s 
finding that peremptory challenges were exercised on a discriminatory basis does not 
alone establish a violation of paragraph (a). 

[3] A lawyer does not violate this rule by limiting the scope or subject matter of the 
lawyer’s practice or by limiting the lawyer’s practice to members of underserved 
populations.  A lawyer also does not violate this rule by otherwise restricting who will be 
accepted as clients for advocacy-based reasons, as required or permitted by these 
rules or other law.  
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[4] This rule does not apply to conduct protected by the First Amendment to the 
United States Constitution or by Article I, section 2 of the California Constitution. 

[5] What constitutes a failure to advocate corrective action under paragraph (c)(2) 
will depend on the nature and seriousness of the discriminatory policy or practice, the 
extent to which the lawyer knows* of unlawful discrimination or harassment resulting 
from that policy or practice, and the nature of the lawyer’s relationship to the lawyer or 
law firm* implementing that policy or practice.  For example, a law firm* non-
management and non-supervisorial lawyer who becomes aware that the law firm* is 
engaging in a discriminatory hiring practice may advocate corrective action by bringing 
that discriminatory practice to the attention of a law firm* management lawyer who 
would have responsibility under rule 5.1 or 5.3 to take reasonable* remedial action upon 
becoming aware of a violation of this rule. 

[6] Paragraph (d) ensures that the State Bar and the State Bar Court will be 
provided with information regarding related proceedings that may be relevant in 
determining whether a State Bar investigation or a State Bar Court proceeding relating 
to a violation of this rule should be abated. 

[7] Paragraph (e) recognizes the public policy served by enforcement of laws and 
regulations prohibiting unlawful discrimination, by ensuring that the state and federal 
agencies with primary responsibility for coordinating the enforcement of those laws and 
regulations is provided with notice of any allegation of unlawful discrimination, 
harassment, or retaliation by a lawyer that the State Bar finds has sufficient merit to 
warrant issuance of a notice of a disciplinary charge. 

[8] This rule permits the imposition of discipline for conduct that would not 
necessarily result in the award of a remedy in a civil or administrative proceeding if such 
proceeding were filed. 

[9] A disciplinary investigation or proceeding for conduct coming within this rule may 
also be initiated and maintained, however, if such conduct warrants discipline under 
California Business and Professions Code sections 6106 and 6068, the California 
Supreme Court’s inherent authority to impose discipline, or other disciplinary standard. 
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LGBTQ+ Program
_____
Staff

Denise Hunter (she/her)     
Legal Director (Modesto)

Carla Lopez (she/her)
Program Coordinator  
(Watsonville)

Katherine Wood (she/her)
Staff Attorney (Oxnard)

Gloria Garcia (they/them)
Community Worker 
(Delano)

Pablo Moraga (he/him),
Community Worker 
(Remote)

WHAT WE WILL COVER

1.The Social Experiences and Legal Needs of LGBTQ+ People

2. Sex, Gender, Gender Identity, and Gender Dysphoria

3.Practical Tips for Establishing and Maintaining an LGBTQ+ 
Affirming Legal Practice

HOW MANY FOLKS KNOW THAT 
THEY KNOW A GAY PERSON?

A Bisexual Person?

A Transgender Person?

LGBTQ+ 
POPULATION

In the US, 5.6% of adults are LGBTQ+:
~ 18.4 Million U.S. Adults identify as LGBTQ+.

~ 1.4 Million U.S. Adults identify as Transgender (0.6% of pop).
• There are more transgender people than individuals with 

Type 1 Diabetes (1.25 million) in the U.S.
• Research indicates that individuals under age 18 that 

identify as transgender at higher rate 
• 2.7% - 1 out of 37 adolescents is Transgender

In California, 5.3% of adults are LGBTQ+:
~ 1.9 Million Adults identify as LGBTQ+

~150,000 transgender adults

In Ventura County, 3.1% of adults are LGBTQ+:
~ 20,200 Adults identify as LGBTQ+

~2,000 transgender adults

5 6
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WHO ARE WE TALKING ABOUT WHEN WE SAY 
LGBTQ+ PEOPLE?

What does LGBTQIA+ stand for?
• I’ve been asking all Pride Month, and I can’t get a straight answer!

• Lesbian

• Gay

• Bisexual

• Transgender

• Queer/Questioning

• Intersex

• Asexual/Aromantic

• HIV+

• Other queer identities (pansexual, polysexual, gray-sexual, etc.)

WHAT DOES IT MEAN TO BE 
“TRANSGENDER”?

Transgender (adj.): umbrella term denoting persons whose gender identity does not align 
with the sex assigned to them at birth. 

• Transgender individuals may identify as the sex opposite of their assigned sex at birth, or 
may identify outside of the binary male-female sex paradigm (i.e., nonbinary).

• Important note: ADJECTIVES ARE NEVER PAST TENSE!

• “Transgendered” is grammatically incorrect and extremely disfavored by many trans 
people.

• The past tense of the term makes it sound like being trans is something that a person 
does, rather than a core element of the individual’s identity and lived experience.

THE DIVERSITY OF TRANSGENDER 
PEOPLE

Gender Identities and Sexual Orientations among 
Transgender People

Gender Identities

Transgender Men: 29%

Nonbinary People*: 35%

Transgender Women: 33%

Sexual Orientation
Transgender People have diverse sexual orientations 

Nearly 30% experience a change in sexual 
orientation after medically transitioning.

Heterosexual: 23%

Gay/Lesbian:  23%

Bisexual/Queer: 48%

Asexual/Other: 6%
2015 U.S. Transgender Survey

9 10

11 12
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SOCIAL DETERMINANTS OF HEALTH 
FOR LGBTQ+ POPULATION

POVERTY

22% of LGBTQ+ People Live in Poverty (v. 16% non-LGBTQ+)

• LGBTQ+ People account for 7% of total U.S. Population experiencing poverty.

• Poverty Rates are even higher among:
• Transgender People (29.4%).

• Bisexual Women (29.4%).
• LGBTQ+ People in Rural Areas (26%).

LGBTQ+ POVERTY LEVELS

Cis Gay 
Men

Cis Straight 
Men

Cis Straight 
Women

Cis Lesbian 
Women

Cis Bisexual 
Men

Cis Bisexual 
Women

Transgender 
People

LGBTQ+ 
POVERTY RATES 

IMPACTED BY 
INTERSECTING 

IDENTITIES

Intersectional identities drive up the 
poverty rate among bisexual people.

But the poverty rate among 
transgender people transcends 
demographics.

After accounting for intersectional factors 
that contribute to higher rates of poverty 
(race, youth, disability, marital status):

• Bisexual Men: No statistical difference in poverty rate 
compared to other cisgender men.

• Bisexual Women: A slight increase in poverty rate compared 
to other cisgender women remains (20.8% v. 17.8%)

• Transgender People: The poverty rate for Transgender 
People is the same rate after adjustment, indicating it is 
independently significant as a risk factor for poverty.

Transgender People – Health Care

Transgender Experiences Accessing Transition-Related Care

How many adults identify as transgender in the U.S., https://williamsinstitute.law.ucla.edu/wp-content/uploads/How-Many-Adults-Identify-as-Transgender-in-the-United-States.pdf

Health and Care Utilization of Transgender and Gender Nonconforming Youth: A Population-Based Study, https://pediatrics.aappublications.org/content/141/3/e20171683

Age at which People Begin to Transition
Under 25  |  Over 25

Transgender Men: 64%   | 36%

Nonbinary People: 80%   | 20%

Transgender Women: 37%   | 63%

*4 out of 5 Enby respondents were assigned female at birth

13 14

15 16
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Transgender People – Public Life

Transgender Experiences in Workplace

Out at Work

Out to Bosses, Managers, or Supervisors

Totally Out: 35%

Mostly Out: 6%

Partially Out: 10%

Not At All Out: 49%

Out to Co-Workers

Totally Out: 23%

Mostly Out: 11%

Partially Out: 24%

Not At All Out: 42%

2015 U.S. Transgender Survey.

Transgender 
People

&
Social 

Exclusion

ROMANTIC EXCLUSION
Survey of cisgender people about their openness to 

dating a hypothetical transgender person.

• Overall, less than 10% of survey respondents 
indicated openness to date a transgender person

• Openness to date a Transgender Man: 10.8%
• Openness to date a Transgender Woman: 7.5%

Respondent Sexual Orientation
Overall openness to 
transgender 
partner

Openeness to 
Transgender 
Woman

Openeness to 
Transgender Man

Heterosexual Man 3.3% 1.4% 1.9%
Heterosexual Woman 1.8% 0.3% 1.5%
Gay Man 11.5% 3.3% 8.2%
Lesbian 28.8% 9.0% 19.8%
Bisexual People 55.2% Data not differentiated Data not differentiated

Transgender exclusion from the world of dating. Journal of Social and Personal Relationships (2018)

Adverse Social Determinants of Health 

Legal Needs

Cause

LGBTQ+ 
LEGAL NEEDS

Legal Services of NYC – Poverty is an LGBT Issue (2016)

• Most comprehensive Low-Income LGBTQ+ Civil Legal Needs 
Assessment publicly available.

• Conducted Needs Assessment of low-income LGBTQ+ People in NYC 
and hired data analysts to perform reviews of 25 years of case data and 
National Survey Data.

Legal Need (LGBTQ+ Total)
Rate of Need 
(lifetime)

Notes

Health Care Discrimination 56%* 25% in past year
Violence & Harassment 50% 1 in 5 experienced 2+ incidents

Intimate Partner Violence (IPV) 27%
Sexual assault 25%

Parental Neglect & Abuse 20%
Crime 13%

Workplace 4%
Income Maintenance (Federal Benefits) 32% 1 in 4 LGBT Californians have a disability
Income Maintenance (State Benefits) 24%
Employment Discrimination 17%
Housing Discrimination 12%

* Data point from National LGBTQ Taskforce Report (2019)

17 18

19 20
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Lesbian and Bisexual People experience higher rates of  IPV & SA.

Lesbians 43.8% Bisexual Women 61.1% Hetero Women 35%

Gay Men 26.0% Bisexual Men 37.3% Hetero Men 29%

• Financial self-sufficiency has the greatest long-term impact on reducing future violence. 

• Protective orders have the greatest short-term impact on stopping ongoing DV.

Violence US Transgender Survey (2015)
• Survey of over 27,000 transgender people from across the 

United States (12.5% from California).

Legal Need (Transgender Specific)
Rate of Need 
(past year)

Notes

Name Change & ID Documents 89%
68% had no IDs with Correct Name 
and/or Gender Marker

Violence & Harassment 48%
Intimate Partner Violence 54% Lifetime Rate

Sexual Assault 47% Lifetime Rate

Health Care (Provider Discrimination) 33%
49% have difficulty accessing Rx. for 
HRT bc cannot find local Provider

Health Care (Coverage Denials) 25%
Exclusions disproportionately target 
women

Employment Discrimination 27%

Housing Discrimination 23%

Homelessness 8%
70% experience discrimination @ 
Shelter

TRANSGENDER
LEGAL NEEDS

TRANSGENDER
LEGAL NEEDS

CRLA Central Coast Transgender Needs Assessment 
(2018)

• Survey of 67 transgender people from Monterey, San Benito, 
and Santa Cruz Counties

Legal Need (Transgender Specific)
Rate of Occurrence 
(lifetime)

Notes

Health Care Access Impediments 67% travel over 25 miles for provider
Verbal Harassment 58%
Physical Attack 40%
Sexual Assault 48%
Family Violence 22%
School Discipline 34% discipline for self-defense
Family rejection - Complete rejection 26% No family member affirms identity

Family uses wrong name 50%
Family uses wrong pronouns 57%

Immediately family member disowned respondent 37%
Kicked out of family home 21%

Homelessness 40%

Williams Institute LeAN Survey (LA County 2015)

• Survey data on respondent’s legal needs in past 12 months

• 98% of respondents reported at least 1 legal need in past 12 
months

• Respondents reported an average of 6 distinct legal needs in four legal 
issue areas in the past 12 months

HIV+
LEGAL NEEDS

21 22

23 24
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Justice in Aging - Special Report (2016)

• LGBTQ+ Elders are more likely to be in poverty than cisgender heterosexual counterparts.

• Pervasive employment discrimination (only recognized by SCOTUS as illegal LAST YEAR!) resulted in lower 
lifetime earnings and lower SSR benefit entitlement for many LGBTQ+ Elders.

• LGBTQ+ Elders are also more likely to experience isolation than cisgender heterosexual counterparts.

• Criminal anti-sodomy laws and laws prohibiting same-sex marriages and child-rearing left many seniors without the 
security of a “nuclear family.”

LGBTQ+ ELDERS
LEGAL NEEDS

• Income Maintenance (Social Security, SSI, Pensions, Special Needs Trusts)
• Health Care Discrimination
• Medicaid and Medicare
• Housing Discrimination
• Advanced Directives 
• Supported Decision-Making Documents (PoAs, SDM Agreements)

NON-DISCRIMINATION PROTECTIONS FOR 
LGBTQ+ PEOPLE

California’s LGBTQ+ Non-Discrimination Laws

• Gov. Code § 12940 (FEHA) – Employment

• Gov Code § 19255 (FEHA) – Housing

• Ed. Code § 220 – Education

• Civ. Code § 51 (Unruh Civil Rights Act) – Public Accommodations

• Civ. Code § 51.7 (Ralph Act) – Hate Crimes

• Gov. Code § 11135 – Government Agencies

• Health & Safety Code § 1365.5; Ins. Code § 10140 – Health Care

Family 
Justice 
Center

Free assistance for domestic violence restraining orders

• Family or dating relationships

• Recent – within 14 days
• Criminal prosecution not necessary

Victim Advocate or Navigator will be assigned 

• 1-on-1 aid 

• Bilingual staff

• Zoom court

Safe Harbor

Hate crimes 

Human trafficking

Elder Abuse

VC Legal Aid

Family Justice Center

Text: (805) 947-7981

Email: vcfjc.coop@ventura.org

Call: (805) 652-7655

Visit: 

3170 Loma Vista Road
Ventura, 93003

Temporary

• https://www.courts.ca.gov/documents/dv109.pdf

• https://www.courts.ca.gov/documents/dv110.pdf

Permanent 

• https://www.courts.ca.gov/documents/dv130.pdf

Self help Instructions

• https://www.courts.ca.gov/1271.htm?rdeLocaleAttr=en

Fillable Restraining Order Forms

25 26

27 28



6/10/2021

8

AFFIRMING LEGAL SERVICES 
FOR LGBTQ+ CLIENTS

ETHICAL DUTIES TO LGBTQ+ PEOPLE

California Rule of Professional Conduct: 8.4.1
• (a) In representing a client, or in terminating or refusing to accept the representation of any client, a lawyer shall not: (1) 

unlawfully harass or unlawfully discriminate against persons* on the basis of any protected characteristic; or (2) 
unlawfully retaliate against persons.* 

• (b) In relation to a law firm’s operations, a lawyer shall not: (1) on the basis of any protected characteristic, (i) 
unlawfully discriminate or knowingly* permit unlawful discrimination; (ii) unlawfully harass or knowingly* permit the 
unlawful harassment of an employee, an applicant, an unpaid intern or volunteer, or a person* providing services 
pursuant to a contract; or (iii) unlawfully refuse to hire or employ a person*, or refuse to select a person* for a training 
program leading to employment, or bar or discharge a person* from employment or from a training program leading to employment, 
or discriminate against a person* in compensation or in terms, conditions, or privileges of employment; or (2) unlawfully retaliate 
against persons.* 

• (c) For purposes of this rule: (1) “protected characteristic” means race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, genetic information, marital status, sex, gender, gender identity, gender expression, 
sexual orientation, age, military and veteran status, or other category of discrimination prohibited by applicable law, whether the 
category is actual or perceived; (2) “knowingly permit” means to fail to advocate corrective action where the lawyer knows* of a
discriminatory policy or practice that results in the unlawful discrimination or harassment prohibited by paragraph (b); (3) “unlawfully” 
and “unlawful” shall be determined by reference to applicable state and federal statutes and decisions making unlawful discrimination 
or harassment in employment and in offering goods and services to the public; and 2 (4) “retaliate” means to take adverse action
against a person* because that person* has (i) opposed, or (ii) pursued, participated in, or assisted any action alleging, any conduct 
prohibited by paragraphs (a)(1) or (b)(1) of this rule.

ETHICAL DUTIES TO LGBTQ+ PEOPLE

California Rule of Professional Conduct: 8.4.1

• (a) Do not discriminate against Clients or Potential Clients

• (b) Do not discriminate against Employees or Potential Employees 

• (c) On the basis of sex, gender, gender identity, gender expression, sexual 
orientation.

ETHICAL DUTIES TO LGBTQ+ PEOPLE

California Code of Judicial Ethics: Canon 3(B)(5)

• A judge shall perform judicial duties without bias or prejudice. 

• A judge shall not, in the performance of judicial duties, engage in speech, 
gestures, or other conduct that would reasonably be perceived as 

• (a) bias, prejudice, or harassment, including but not limited to bias, 
prejudice, or harassment based upon race, sex, gender, gender identity, 
gender expression, religion, national origin, ethnicity, disability, age, sexual 
orientation, marital status, socioeconomic status, or political affiliation, or 

• (b) sexual harassment. 

29 30
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OUR WORDS IMPACT THE 
WELL-BEING OF OTHERS

Our assumptions and word choice 
impact others’ feelings.

• Sexual Orientation and Gender Identity 
are not obvious characteristics for all.
• A person’s appearance may not align with their 

gender identity or sexual orientation.

• A person’s voice may not align with what you 
might expect for their gender identity or sexual 
orientation.

• Make every step of the process client-
centered, based on needs of the client.

Ways we can avoid unintended harms:

• Be conscious of your own biases.

• Always use gender neutral language
until you know a person’s experience.
• Partner rather than husband or wife

• They, rather than he or she

• Or use person’s name rather than pronouns

• Person rather than man, woman

• Relationship status rather than marital status

• Parent or Guardian, rather than Mother, Father A Quick Biology Lesson

SEX & GENDER

Sex is a biological condition.

“Biological Sex” is a physical condition, resulting from:
• Chromosomes.
• Genetics.
• Neurobiological development (Experienced Sex).
• Internal reproductive organs.
• External genitalia and secondary sex characteristics.

• These factors do not always align with binary sex assignments 
made at birth.
• Sex assignments at birth exclusively rely on external genitalia, 

and do not consider other factors that contribute to an 
individual’s biological sex.
• Inaccuracies for Intersex and Transgender People.

Gender is a social condition.

Gender is the socially-constructed expectation 
for individual behavior based perceived sex.

• Normative Behaviors and Personalities.
• Social Roles.
• Interpersonal Relationships.

• Typically described as “Masculinity” and 
“Femininity” in Western Society.

• More associated with gender expression and 
should not be conflated with gender identity.

WORLD HEALTH ORGANIZATION, GENDER AND GENETICS: GENETIC COMPONENTS OF SEX AND GENDER, available at
http://www.who.int/genomics/gender/en/index1.html.

GENDER IDENTITY 
(EXPERIENCED SEX)

The innate, internal sense of an individual’s sex; the sex that a person experiences their self to be.

• Every person has a gender identity (even cisgender people).
• Gender identity is a biological, physiological, psychological, social, and cultural understanding of one’s own identity as 

male, female, or non-binary person.

• Gender Identity is a separate and distinct concept from the social phenomenon of Gender.
• A person’s experienced sex may not correspond with the desire to adopt specific gender normative behaviors, roles, 

or relationships (i.e., “tomboys” or “femboys”).
• For transgender people, their experienced sex does not align with their sex assigned at birth despite typically being 

socialized as the assigned sex.

• When Gender Identity does not align with Sex Assigned at Birth, that person is considered transgender.
• Transgender individuals are acutely aware of this non-alignment and may experience distress as a result of their 

physical bodies not meeting their internal expectations of their sex.

Whipping Girl: A Transsexual Woman on Sexism and the Scapegoating of Femininity, Julia Serano
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What causes a person to experience their sex as something other than the sex 
associated with their chromosomes and physical sex characteristics?

• The most commonly accepted hypothesis: the “MOSAIC BRAIN THEORY”.
• Sexually dimorphic brain structures in transgender people match their cisgender peers of the same 

experienced sex, or present as a third variation, even prior to HRT initiation.
• BSTc and INAH-3 in the hypothalamus (brain areas responsible for sexual behavior). (Zhou et al. 1995) (Kruijver et al. 2000) (Garcia-Flagueras & 

Swabb 2008).
• Regional Gray Matter Structure in the cerebrum (brain area responsible for the integration of complex sensory and neural functions and the initiation 

and coordination of voluntary activity in the body). (Luders et al. 2009) (Rametti et al. 2011) (Simon et al. 2013).

• While these conditions have been observed, the influence of these sexually dimorphic regions on the 
development of gender identity remains unknown.
• There is no “hard rule” or “clearly dimorphic” patterns for brain mosaics.

• Like everything sex and gender, it’s a spectrum:  most brains (even cisgender) are a combination of structures that might be 
considered normative for both Male and Female brains.

GENDER IDENTITY 
(EXPERIENCED SEX)

GENDER DYSPHORIA is a serious health condition.
• Gender Dysphoria requires medical and mental health 

treatment, including changes to one’s social behaviors and 
environment.

• The distress is often so significant that it leads to 
impairments in social, occupational, or other areas of 
function.  (DSM-V).

Being Transgender is NOT a mental health condition.
• Not all transgender people experience gender dysphoria, and 

gender dysphoria often goes into remission with treatment.

• Gender dysphoria symptoms are exacerbated when 
interventions required for treatment by the individual patient 
are not available and/or their gender identity is not recognized. 
(DSM-V).
• i.e., Misgendering and/or using a person’s incorrect 

name often triggers dysphoria symptoms.

Clinically significant physical 
and mental distress that may 
result from a discrepancy 
between a person’s 
experienced sex and their sex 
assigned at birth.

Typically manifests with physical and mental 
health symptoms similar to hypertension, 
anxiety, and depression disorders.

STANDARDS 
OF CARE 

FOR 

GENDER 
DYSPHORIA

In the U.S., there are two generally accepted standards of 
care for the treatment of gender dysphoria.

World Professional Association of Transgender Health (WPATH)

• Standards of Care for the Health of Transsexual, Transgender, and Gender 
Nonconforming People (7th Ed. 2011).
• WPATH is an international, interdisciplinary nonprofit organization devoted to 

promoting evidence-based care, education, research, advocacy, public policy and 
respect in transgender health.

• The WPATH Standards of Care are considered “the preeminent authority on 
treatment of those suffering with gender dysphoria.”

The Center of Excellence for Transgender Health (UCSF) at 
University of California – San Francisco

• Guidelines for the Primary and Gender-Affirming Care of Transgender and Gender 
Nonbinary People (2nd Ed. 2016)
• The mission of the Center of Excellence for Transgender Health is to increase access 

to comprehensive, effective, and affirming health care services for trans communities.
• The protocol is based on a critical review of the medical literature that exists on 

transgender health care, and on the Member Advisory Board physicians' combined 
years of clinical practice.

AFFIRMATIVE 
TREATMENT

Affirmative care is the only treatment 
which alleviates gender dysphoria.

• Nearly every major medical association in the US and 
many more globally endorse affirmative care as the 
only effective treatment for gender dysphoria.
• American Medical Association, American Psychiatric Association, 

American Psychological Association, American Public Health 
Association, Endocrine Society, American Academy of Family Physicians, 
American Academy of Child and Adolescent Psychiatry, American 
Academy of Nursing, and many more medical organizations.

• Failing to affirm an individual’s experienced sex often 
results in more severe gender dysphoria symptoms.
• Increase risk of negative health outcomes: i.e., anxiety, 

depression, substance abuse, risk behaviors, and self-harm.

The Standards of Care follow 
an “affirmative care” model 

that recognizes and 
embraces the patient’s 

experienced sex.

Patient Satisfaction and Quality of 
Life reports are very high (>90%), 

indicating that affirmative 
treatment is very successful at 
alleviating gender dysphoria.
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The Standards of Care recognize that legal 
services providers often play an important role in 

the treatment of gender dysphoria:

Transgender people are often forced into the legal 
system to complete the transition process:

• Name change and gender marker corrections on 
identity documents.

• Medical insurance appeals to access to gender-
affirming medical treatment.

AFFIRMATIVE 
TREATMENT

Legal Service Providers working with 
Transgender clients must understand 
the purpose of gender dysphoria 
treatment and their role in that 
treatment for their clients.

AFFIRMATIVE PRACTICE TIPS

AFFIRMATIVE PRACTICE TIPS -
PRONOUNS

• ALWAYS use a person's correct pronouns AND common law name.

• “Legal gender” and “legal name” are whatever the person tells you they are, not what’s on a 
government document.

• If you're unsure of pronouns or name, offer your own

• Ex: “Just so you know, my pronouns are . . . ” or “My given name is Ariel, but you can call me Ari”.

• Avoid pronouns until you know which pronouns are correct (use neutral language).

• DON'T ASSUME an individual’s gender identity based on voice or appearance.

• In English, we’ve been using singular “they/them” pronouns our whole life, so don’t make a big deal of it 
now just because a client is nonbinary.

Greetings and Salutations:

• Use reflective language with applicants/clients – if a client refers to themselves in a specific way (i.e., 
calling themselves a “trans man”), note that they used that language and ask if that is the language you 
should use.

• i.e., “I heard you referred to yourself as ‘they’ in your story.  Do you use non-binary pronouns for 
yourself?”

• NOTE: LGBTQ+ people may reclaim slurs and use those terms to describe themselves, but it is not 
appropriate for anyone outside of their culture group to use the same terms.

• AVOID HONORIFICS!
• Mister, Misses, Miss, sir, madam, etc. are falling out of favor and their use is increasingly seen as impolite

• Especially with younger people – creates unnecessary ceremony in social situations that disrupts the relationship.

• Plus, these terms are based in outdated white supremacist concepts of who is and is not a “citizen”.

AFFIRMATIVE PRACTICE TIPS -
PRONOUNS
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• Use a person’s correct pronouns even when referring to their past                
(prior to gender transition).
• Ex: Before Laverne Cox transitioned, she studied theater at Indiana University.

• A person doesn’t change their sex. Our perceptions of their sex changes.

• Made a mistake? Acknowledge it, correct it, apologize, and move on.
• Don't ignore it, make excuses, or be overly apologetic. That’s awkward and not affirming.

• Don't let your uncorrected mistake be relied upon by someone else who then makes same mistake.

AFFIRMATIVE PRACTICE TIPS -
PRONOUNS

• Did someone else make a mistake? CORRECT THEM.
• Hold others accountable for their behavior.

• We may encounter archaic or offensive terms from colleagues, attorneys, judges, or court staff.

• Remind them of their ethical duties to perform their jobs without engaging in conduct that demonstrates bias or 
prejudice, or that harasses an individual on the basis of sex, gender, or sexual orientation.

• California Code of Judicial Ethics: Canon 3(B)(5)

• California Rule of Professional Conduct: 8.4.1

• REMINDER! Make sure that correcting the mistake will not jeopardize the client’s safety.

• Some clients may not be “out” to family or friends, so referring to them by their correct pronouns could put their 
health and safety at risk.

AFFIRMATIVE PRACTICE TIPS -
PRONOUNS

AFFIRMATIVE 
PRACTICE TIPS -

PRONOUNS

Even SCOTUS gets this right:
• In Gloucester County School 

Board v. G.G., the SCOTUS 
clerk issued a reprimand to 
a party for using the wrong 
pronoun for a transgender 
student in its briefing and 
caption.

Create an environment where it is safe to self-identify as L, G, B, T, Q, and/or HIV-positive.
• Foster an environment where a person’s identity is welcomed, acknowledged and respected, not judged 

and not ‘spot-lighted.’

Many LGBTQ+ people may prefer to “pass” or “be closeted” with certain people, 
unless or until a relationship of trust has been established.

• “Passing”: Behavior used to avoid being identified as LGBTQ+
• “Being closeted”: When an LGBTQ+ person doesn't reveal their sexual orientation and/or gender 

identity to others [1]

• ”Passing” and "being closeted” are both protective measures to preserve integrity and prevent 
harassment and violence.

AFFIRMATIVE PRACTICE TIPS -
SAFETY
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Understanding the point at which the applicant/client is at in the “coming 
out” process shows respect and protects their safety/privacy.

• “Coming out”: The process of telling others about your sexuality and/or gender identity; a 
complex, difficult and life-long series of events.

• One of the most difficult aspects of coming out is that it is a never-ending process, each new 
situation requires another telling. In the main, as sexual orientation isn’t visually obvious and 
the assumption is often made that people are all heterosexual, this is a fairly constant and 
exhausting process. [2]

AFFIRMATIVE PRACTICE TIPS -
SAFETY

One person doesn't speak for an entire community.

• Because an LGBTQ+ applicant/ client has specific preferences doesn't mean other LGBTQ+ people share 
those same preferences.

• Avoid assumptions based on other experiences or stereotypes.
• Don't assume a person’s gender based on the sound of their voice or their clothing/physical appearance.
• Transgender people frequently may not conform to gender stereotypes and may avoid stereotypes 

intentionally.

Avoid unnecessary or invasive questions.
• Unless it's an essential element of a case, it isn't necessary to know the details of an applicant's/ client’s 

medical gender transition or other private information related to their sexual orientation or gender identity.
• When it is relevant, be sure to ask respectful questions and explain the reason it is necessary to collect that 

information.

AFFIRMATIVE PRACTICE TIPS –
INDIVIDUALITY & CONFIDENTIALITY

Make sure office has affirming policies for transgender clients.

• Intake forms and case management systems must be in a person’s common law name 
and their correct pronouns/sex designations.
• But remember to do conflict checks using all names that client has every used.

• Everyone in the office must have basic transgender cultural literacy.
• Staff understands the importance of using correct names and pronouns and how not doing so causes 

negative health outcomes.

• Make sure people in office are aware of applicant’s/client’s correct name and pronouns by 
introducing the person using their correct name and pronouns.

AFFIRMATIVE PRACTICE TIPS –
OFFICE PROCEDURES

Historic and systemic discrimination cause many LGBTQ+ people to be wary of 
seeking support from any service provider.
• May not feel welcome to access services and decline to self-identify whey they do interact with 

providers.

Ways to Reduce Stigma
• Respect a client’s choice to define their identities.

• Note the language they use to refer to their identities and relationships.

• Use that language yourself, even when you are not in the client’s presence.

• Respect anxieties about disclosure.

• Respect the decision to come out or not.

• Don’t discourage a client from coming out.

AFFIRMATIVE PRACTICE TIPS –
OFFICE PROCEDURES
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Some people may not identify as L, G, B, T or Q.   

They may use other descriptionsto express their identities which you should reflect back in conversation.

If you are unsure about something, ask questions (if safe and appropriate).   

• TIP! Sample questions include:
• "And what does that mean? Can you explain that further?
• "When did this happen?"
• "Is this what you mean?"

Remember to keep the focus on care rather than indulging in questions out of curiosity.

AFFIRMATIVE PRACTICE TIPS –
AVOID ASSUMPTIONS

IMPLICIT 
BIAS

Be aware of your own biases, stereotypes and negative attitudes 
and take care that every step of the intake interview process is 
client-centered, affirmative, and based on the needs of the client.

TRAUMA HISTORY IS 
COMMON AMONG 
LGBTQ+ PEOPLE

• Experiencing trauma significantly increases 
the risk of lifelong physical, mental, and 
emotional health problems.

• A trauma-informed approach to our mission 
may help to better engage clients, improve 
case outcomes, and prevent avoidable harm.

• As a service provider working with 
survivors of trauma, it is essential that we 
do not re-traumatize the person and cause 
exponential harm.

• Trauma-informed workplaces are structured 
in a manner to mitigate staff secondary 
trauma and reduce burnout.

There is no universal definition.

• Definition from the Substance Abuse and Mental Health Services Administration (SAMHSA):

• “Individual trauma results from an event, series of events, or set of 
circumstances that is experienced by an individual as physically or emotionally 
harmful or life threatening and that has lasting adverse effects on the individual’s 
functioning and mental, physical, social, emotional, or spiritual well-being.”

It is important to remember that not every person who experiences adversity will experience 
trauma as a result.  

• Part of being trauma-informed is not making assumptions about a survivor’s thoughts or 
emotions.

TRAUMA INFORMED SERVICE –
WHAT IS TRAUMA
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HOW MIGHT TRAUMA 
IMPACT A SURVIVOR?

• Cognitive function decline

• Emotional Regulation difficulties

• Negative Physical & Emotional Health 
Responses and Outcomes

• Relationship strain and collapse

• Perception & Belief changes 

Poverty (especially 
generational 

poverty/childhood 
poverty)

Discrimination Neglect or Isolation Family Rejection

Physical, sexual, and/or 
emotional abuse

Experiencing or living 
with someone who 

has a mental health or 
substance use disorder

Experiencing or 
witnessing violence in 

the community or 
military

TRAUMA INFORMED SERVICE –
EXAMPLES OF TRAUMA LGBTQ+ CLIENTS MIGHT 

HAVE EXPERIENCED

THANK 
YOU!

Questions? 
Kate Wood
Staff Attorney – CRLA LGBTQ+ Program
kwood@crla.org
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