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PRESIDENT’S MESSAGE:

by Joel Mark

“Let me get this straight,” I asked Ventura
County Bar Association Executive Director
and CEQ, Steve Henderson. “I have to write
a President’s Message every month?” “Don't
» « .
worry,” said Steve. “I have tons of articles
that other local bar presidents have written

to give you some ideas.”

Reviewing the articles, it appears there is some
unwritten rule for local bar presidents to write
about civility among legal practitioners. And
there seems to be a corollary rule that they
must be written with great seriousness, as if
being civil to our colleagues is as difficult as
brain surgery. Frankly, I think it is fun.

It did take me a while to get that civility could
be fun. After all of four months as a lawyer,
I was sent to handle the defense of a case in
Indio. It was probably only 22 cents over the
jurisdictional limit for Superior Court, but I
was honored to be entrusted with a Superior
Court case so early in my career. I only found
out later that the honor was due to the fact
that the case in Indio was pending there in
the summer.

In those days, they called you down for a case
management conference. The judge would
try to get the case settled, and if that failed a
trial date would be selected. Perhaps we were
$100 dollars apart, but no one was going
to push this four-months-a-lawyer around.
Finally the judge shrugged his shoulders and
said something about how the parties were
too far apart, and hauled out his calendar.

“How about trial for the week of August
11?” asked the judge. My worthy opponent

quickly responded to His Honor’s question:
“No, Herb. That’s the week we all are going
fishing in Cabo. Remember?”

“You know, Your Honor,” said Rambo,
rethinking the strategy a bit, “I think I will
call my client to see if I can get that extra
$100 authority.”

After that, I began to see the positive side of
civility. I was defending a legal malpractice
case where my lawyer client had been hired
to sue a lawyer in the United States Virgin
Islands for malpractice in connection with
the preparation of three long-term leases for
hotel properties in St. Croix. By that time,
the USVI lawyer who was supposed to have
been sued was the United States District Judge
for the USVI. And then, my client had not
filed the case within the statute of limitations

anyway.

With the case being pretty much limited to
damages, we still had to go to St. Croix and
St. Thomas for eight days of depositions.
It turned out to be the eight days my two
daughters had contracted chicken pox, so you
can imagine just how thrilled my wife, Leslie,
was about being home with sick children while
I was “working” in the Caribbean. That,
however, is an entirely different story.

Since my fare was being paid for by the
insurance company, I stayed at a fairly nice
hotel with a golf course. Well, actually, it
was some clearings in the swamp where they
had managed to grow some patches of grass.
My worthy opponent was not so fortunate,
being on his firm’s dollar. He stayed in town.
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We did end up at the same restaurant one
night. That time of year the sand fleas were
ferocious, and on the balcony railing were
strategically-placed cans of flea spray. Upon
seeing my worthy opponent discover his can
was empty, | took mine over to him. He
thanked me and offered to buy me a drink.
That led to me inviting him over for a round
of golf the next day before the deposition
started at noon. And that led to our settling
the case, on the fifteenth swamp, er, hole.

In another case shortly after that, I represented
a manufacturer of “intra-ocular solution.”
That is the stuff that, in those days, eye
surgeons would temporarily put in people’s
eyes to keep them expanded while a cataract
was removed and then an artificial lens
inserted. The allegation was that, when there
was a shortage of ingredients, my client had
stopped making enough to fulfill an OEM
contract with a distributor.

We had to make several trips to the
manufacturing sites in Florida and Kansas
and another bunch of trips to depose all the
doctors who claimed that they did not get
enough of the product to keep up with their
patients’ needs, and thus could not keep up
with the payments on their Porsches and
Bentleys. Those trips were all across the Sun
Belt, where the retirees — and the eye surgeons

— resided.

The first trip was a disaster. Counsel and 1
had made our own travel arrangements and
they failed to coordinate. In five days, we were
successful actually being in the same city at
the same time for only about nine hours of
deposition time total.

After that, we agreed to make our travel
arrangements together — same court reporter,
same flights, same hotels, same restaurants,
and even shared a rental car. In the end, we
were like the old Looney Tunes cartoon with
the wolf and the sheepdog. We each did
our best to zealously represent our clients
during each deposition, and then it was like
we punched the time clock and left “work”
talking about each other’s families and what
was on the menu at that night’s restaurant du
jour. Additionally, our clients enjoyed the
efficiencies that our cooperation created for

both of them.

Continued on page 7
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TO SURROGATE OR NOT TO SURROGATE

By Jeffrey Loebl

So someone asks you to be his or her health
care surrogate. What should you think
about and ask?

The forms are ubiquitous. Every time
someone is admitted to a hospital an
Advance Health Care Directive form is
offered. Many state-specific versions are
available on the Internet. Fach of these
forms purports to give a signer’s authority
and guidance to another person to carry
out their wishes. (The documents, at least
in California, are really a power of attorney
merged with a living will combined with a
Nomination of Conservator and a HIPPA
release.)

When agreeing to take on the task of
helping an incompetent person receive
medical care, you should find out (assuming
the person bothered to ask you before just
naming you as surrogate):

1. Religion. Does the person want her
religion’s health care requirements followed
regardless whether she has expressed
conflicting opinions in the past? If the
signer wants to strictly follow a religion as
to end of life care, it would be best to select
a member of the clergy of that religion.
If someone desires to apply the dictates
of a particular religion as interpreted by a
religious leader, I would decline to be the
surrogate.

Alternatively, the signer may choose to
state a religious preference and that the
religious preferences be followed so long as
they do not conflict with her stated wishes
and decisions of the surrogate. Language
acknowledging religion, but not allowing
the religion to overpower individual
desires, affords comfort and avoids religious
arguments at the time of difficult decisions.

2. Conservator. Many Advance Healthcare
Directives incorporate a separate form
nominating a conservator. If the list of
conservators is not the same as the list of
surrogates, I would never want to serve as
a surrogate and have to coordinate with the
conservator.

3. Prolonging life. How does the signer
feel about life saving technologies and
when they should be applied? Statements
like, “I do not want to be a vegetable” are
not helpful because nobody desires such
an outcome. Modern medicine offers
treatments that prolong life or avoid death
in many circumstances other than being
in a persistent vegetative state. But the
decision when it is appropriate to change
the goals of care from cure to comfort is
a question that everyone should answer
individually and share with loved ones.

What factors should be used to make that
change? “Unable to interact with family
and friends” is a broad standard, but one
that encompasses someone who is unable
to recognize others. If this is the case, do
you not offer antibiotics in the event of
pneumonia? What about a feeding tube?

Should CPR be declined?

Foregoing intrusive treatment is known as
allowing a natural death. It should be clear
that the patient will receive substantial
treatment, but the focus will be comfort
and pain management, rather than
prolonging death.

On the other hand, some people firmly
believe that every breath is precious and
every treatment should be provided to
obtain as many breaths as possible. In this
case, the surrogate should know this and
make decisions accordingly.

4. Family members. Who has been
selected as the surrogate and who has not?
Have all close family members been told so
that there are no surprises during a time of
crisis?

5. Number of surrogates. How many
surrogates have been appointed to serve
at one time? If there is more than one
surrogate at a time there will have to be a
vote to make any decision, delaying care
and increasing frustration. If someone
does not trust me to make the decision by
myself, in consultation with others, then
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I do not want to be selected at all. For
those of us willing to take on the task of
being a health care agent, being drawn into
disputes in times of crisis should not be part

of the deal.

6. Clear and effective communication.
Schiavo and Curran both concerned
disputes over the desire of the patient.
Clearly setting forth the basic desires of
care avoid having to resolve consent issues
in court. In addition to a clear description
within the Directive regarding care, it is
helpful to have a short letter addressed “To
Whom It May Concern” briefly describing
the patient’s life and care desires: when
life should not be prolonged, when care
should be withheld and when to forego
extraordinary or highly risky procedures,
for example.

Communication with relatives and close
friends is also critical. The Advance Health
Care Directive should be widely distributed,
even to those who care but are not named.

7. Miscellaneous. Inquire whether the
patient wants to donate body parts for
science, and make sure it is clear what the
patient wants to do with organs, tissue and
other material. Is there anyone who is to be
excluded from knowing about the patient’s
condition or from medical decision-

making?

Anyone who agrees to be a health care
surrogate or agent is doing a great service.
To do a good job, you must have the
authority and other interested parties must
be aware of that. Insist upon it.

Jeffrey Loebl handles estate planning, trust
administration and bioethics matters from his

Ojai office.
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New Section Leadership

David Karen, an active civil trial lawyer
entering his third decade of litigation, is the
new Chair of VCBA’s Alternative Dispute
Resolution (“ADR”) Section.

Karen says, “mediating is pure inspiration.
My fellow ADR Section board members
— including Hon. David Long and Mark
Kirwin — expect the ADR Section will help
inspire others in the VCBA community, as
mediation participants and as neutrals.”

Karen participated in the Los Angeles
Superior Court’s first “Mediating the
Litigated Case” program in the late ‘90s.
That program was put on by Randy Lowry,
the founder of Pepperdine’s Straus Institute
of Dispute Resolution, aided by Peter
Robinson and Jeff Krivis, to assess whether
the trial lawyers trained by the Straus
Institute would be more effective in settling
cases than the existing panel of untrained
volunteers.

“When I arrived for the Straus training,
I had the jaded perspective that no one
could teach me anything I didn’t already
know about settling a case,” Karen said.
“After all, I had been representing plaintiffs
and defendants in the trenches through
litigation for years, and 99% of those cases
had resolved short of trial. After two weeks
of listening to those mediation giants,
however, my career path changed.”

“While there isnt more thrill in the legal
profession than the competitive spirit at
trial, the hours and unpredictability of
trial work can be rough. And, with most
cases settling, life as a trial lawyer is not
an unadulterated thrill, war stories aside.
After the training, I realized how brilliant
Randy, Peter and Jeff were: They not only
labeled the phases of settlement (e.g., “joint
session”, “caucus” and “the dance”), and
technique (e.g., “bracketing”, “pins” and
“timing”); they also created a path to this
burgeoning industry.

“As 1 began volunteering as a mediator
for the LASC, I only then realized the
meaningful role I was playing. Iwas helping
more in 3 hours mediating than I could in
a month litigating. Participants expressed

gratitude and appreciation. That happened
only once in a blue moon as a litigator. I
had fun and was excited to play the role.
I became a disciple. I've since learned that
it’s never too late to mediate. Now, 15 years
and 500 mediations later, I wonder if it can
ever be too early.”

The ADR Section expects to host a panel
to explore the Art, Science and Law of
Mediation with the VCBA community.
Stay tuned for the ADR Section’s evolution.
We are looking for additional officers and
board members: Only the passionate
need apply. Contact David Karen at
(805)988-4848.

LGBT Section — Ed Elrod and co-chair
Kim Shean plan to increase awareness of
the LGBT community (including clients,
attorneys, staff and related persons) in our
daily practices and our lives. Participants
in activities and presentations will benefit
by learning more about the legal needs of
the LBGT community on both sides of the
table; the Section will offer opportunities to
organize, present, interact and educate via
personal stories and experiences.

The Section plans simple introductory
colleagues
aware of the unique and varied styles and

presentations making our
approaches to the practice of law of our
own membership. We will start by speaking
ourselves, and then bringing speakers from
outside of our own geographic community
to learn about the opportunities to practice
this special subsection of the law in various-
sized communities with larger LGBT
bases. For more

information, contact

edward. elrod. law@gmail.com.

Employment and Labor Law Section -
Nobody can fill Mike Lavenant’s shoes,
but Joe Herbert (employee perspective)
and Panda Kroll (employer perspective)
will try. They will, together, keep the
Employment and Labor Law section
functioning. Please look for practical and
informative presentations in the future. If
you have a topic in mind that youd like to
see presented, please don't be shy to write to
Joe (joe@jocherbertlaw.com) and/or Panda
(pk@dfedlaw.com).
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Continued from page 3

By this time, I was convinced that civility was
a good thing. However, there was one time
after that when I purposefully was not civil.
A bank had failed and I represented one of the
directors who had been sued by all the widows
and orphans who were holders of the banK’s
CDs. The defense was that another bigger
bank in New York had caused the failure, not
the directors’ mismanagement. Actually, I had
better make that “alleged” mismanagement.
So, I and a bunch of lawyers defending the
other directors and the CEO trundled off to
New York to depose people at the larger bank.

Being relatively young and inexperienced, I
let the lawyers representing the major players
do all the questioning and objecting. But, at
lunch on the last day they started needling
me about how the insurance company would
never pay my expenses and fees for the trip
because I had said nothing on the record
beyond my name the first day.

“Oh, yeah?” I boasted. “Just you watch. 1
don’t care what question counsel utters at
exactly 2:30, I'm going to object.” And a small
wager was placed against my boast.

At precisely 2:30, opposing counsel, who
was the last questioner of the last witness
for the last deposition of our trip, said: “I
have no further questions. This deposition
is concluded.”

“I object!” I shouted.

Amid the peals of laughter among my defense
colleagues I was forced to admit when asked
for the ground for my objection: “I have no
clue.” But, I won the bet.

Civility does not require that we compromise
either our clients” or our own interests. In
fact, civility almost always promotes those
interests. Civility simply requires that we be
respectful of one another as we do our jobs.
If we also have some fun along the way, so
much the better.

Joel Mark is the President of the Ventura County
Bar Association Board of Directors through
2013. Although the names have been changed
to protect the guilty, all these stories are true, so
help me Justice Sotomayor.
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What Every Lawyer Should Know About Electronic Evidence

by John Troxel

Introduction

Most everyone with an email address has at
some point received an inappropriate email.
In a recent case, a semi-nude photograph of
“Mary” was emailed to everyone at the Los
Angeles area law firm where she works. (She
had the photo taken by a photographer,
who displayed it on his website.) The email
was sent from “mary2000@yahoo.com,”
with the message, “Tell me what you think
of this!” Mary obviously didn’t email this
picture to all the lawyers at her firm, but
someone went to the trouble to make it
seem like she had, so the firm investigated.

The header information in the email
suggested that it was sent from within the
law firm. Internet logs on the network
security software were queried, and four
users were identified as being on Yahoo.
com at the time the email was sent. One
of the users, a fellow paralegal, was a
known prankster, so he was the focus of
the investigation. After everyone had gone
home for the day, a forensic copy of that
paralegal’s hard drive was captured and
analyzed. Evidence showed that he had
taken steps to attempt to cover his tracks,
but cached web pages that showed that the
email account “mary2000@yahoo.com”
had been recently created and accessed
on that computer, and its password was
changed twice.

With evidence in hand, the managing
partner confronted this paralegal, who was
summarily terminated.

What is Computer Forensics?

Different than e-discovery, which involves
the large scale production of electronic
documents, computer forensics focuses on
finding specific evidence — the needle in
the haystack.

Computer forensics is the practice of
collecting, analyzing and reporting
on electronically stored information
(ESI) using court approved tools and
methodologies. Gathering viable evidence

from electronic media can be complex, and
getting results requires trained specialists
who know computers, how to conduct
investigations, and are familiar with the
rules of evidence.

Uses of Computer Forensics

Computers store client data, customer lists,
proprietary data, confidential information,
personnel data, medical records, contracts,
payroll, accounting files, and much
more. Accessing, changing, deleting or
sharing such data, as well as inappropriate
communications, can be harmful to an
employer. It is not just the content of
emails, documents and other files which
may be of interest to investigators but also
the metadata associated with those files,
which tells us who created the file, when it
first appeared on a computer, when it was
last edited, when it was last saved or printed
and which user carried out these actions.
Some of the common areas where computer
forensics is employed include:

Intellectual property theft
Industrial espionage
Employment disputes
Fraud investigations
Forgeries

Matrimonial issues
Bankruptcy investigations
Data destruction
Inappropriate email and internet use in the
work place

Regulatory compliance

General Guidelines

A computer forensics examiner conducts
analyses as if every case goes to court. At
all stages of the examination, admissibility
is paramount in the analyst’s mind. While
there are no real industry standards per se,
here are some considerations:

Don’t touch anything. No action should
change data held on a computer or
storage media which may be subsequently
relied upon in court. Simply turning
on a computer alters data, so leave it

running if on, and dont power it on if it
is off. Examiners will typically use a write-
protection device to preserve the integrity
of the subject’s hard drive when making a
forensic copy, and analyze that copy. If the
computer is on, the examiner may opt for a
live acquisition, and capture everything in
live memory (RAM) as well.

If it is necessary to access data on a
computer or storage media, that person
must prove to be competent to do so and
be able to support their efforts, explaining
the relevance and the implications of
their actions.
Documentation such as a chain of
custody, identifying the make and model
of all devices captured, and a record of all
processes applied to electronic evidence
should be created.

Use only court-tested methodologies, as
well as applications like FTK, EnCase, etc.
Off the shelf products found at electronics
department stores should be avoided.

Employ an analyst who has been trained
and certified. Sometimes clients will
instruct their IT personnel to do various
things, which they think will help in
the examination, but in actuality it may
compromise evidence. In the words of Red
Adair, “If you think hiring a professional is
expensive, try hiring an amateur.” IT folks
are good at what they do, but if they don’t
have the computer forensics expertise and
training, then they should wait for direction
from one who does.

John  Troxel with
Verdict Resources offers
law firms, corporations,
governmental  agencies
and  high net worth
individuals a  broad
range of investigative
services.
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« INSURANCE
« PROBATE
« PERSONAL INJURY
« PROFESSIONAL NEGLIGENCE

Mr. Carrington is “very knowledgeable. Insurance companies
respect his opinion. Extensive trial experience (ABOTA), excellent
mediator, fair, objective arbitrator. Extraordinarily capable and
ﬁ)rthcoming with efforts and involvement. He is very thorough
and fair.” Quote from 2006 Consumer Lawyers Evaluations

R.A. CARRINGTON

565 Sheffield
Santa Barbara, California $3108

805.565.1487 » Fax: 805.565.3187 ¢ RATC@ cox.net

Court Appointed Receiver/Referee

€

r. Nielson is more than just a pretty face.
He is one of our best receivers.”

(Hon. John J. Hunter, October 9, 1999)

The Superior Court has appointed Mr. Nielson in over 400 cases
involving the sale of real property, partnership or business
dissolutions, partition actions and matters requiring a referee.

LINDSAY F. NIELSON
Attorney at Law

Member — California Receiver Forum

Email: nielsonlaw@aol.com

845 E. Santa Clara, Ventura, CA 93001
(805) 658-0977
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BRAINS BATTLE
AT BARRISTERS'
TRIVIA NIGHT

by Amy Dilbeck Kiesewetter

Fierce competition at Barristers Trivia
Night May 16th provided the perfect

setting for a battle of the brains.

Try these actual questions from Trivia
Night and see if you are able to better the
average score of 50%.

What is the name of a 9 sided polygon?

What types of words are madam, civic,
eye, and level?

What American diversion did the London
Times label a “menace” in 1924 for
“making devastating inroads on the
working hours of every rank of society”?

Name the movie with this quote, “You
make me want to be a better man”. Bonus
point if you can name the actor that said it!

Michael Jordan owns what NBA team?

Harlow and Sparrow are the names of
which celebrities’ two children?

Please make plans to join us for our next

Trivia Night! Answers found on Page 17.

Amy Dilbeck
Kiesewetter  recently
got married and now
ber last name takes a
lot more remembering.
She works with the
Strauss' in the Bard
Hospital building. She

Jocuses mostly on estate planning and probate

but can sometimes be found in other places.
She lives in Santa Paula. Her top achievement
this week is being published in Citations
Magazine.



w! S A SIGNIFICANT BENEFIT TO OUR MEMBERS...THE VENTURA COUNTY BAR
ASSOCIATION HAS IDENTIFIED THESE INSURANCE AND FINANCIAL PLANNING
% i ROFESSIONALS TO ACCOMMODATE YOUR INSURANCE NEEDS. |HESE BROKERS

¥ ARE RECOGNIZED FOR THEIR INTEGRITY, KNOWLEDGE AND EXPERIENCE IN SERVING THE

LEGAL COMMUNITY. THEY CAN ASSIST YOU IN THE AREAS OF LIFE, HEALTH, DISABILITY
INCOME, LONG-TERM CARE INSURANCE, ANNUITIES AND INVESTMENTS. YOU CAN OBTAIN
STATE AND COUNTY BAR PLANS AT DISCOUNTED RATES THROUGH THESE BROKERS.

Barry A. Cane

Disability Income Insurance
Business Overhead Expense

(805) 496-5537 Fax: (805) 496-5598

Lic. #074274
240 Lombard St., #100, Thousand Oaks, CA 91360

Registered Representative Park Avenue Securities (PAS), 7 Hanover Square, New York, NY 10004. Securities products and services offered
through PAS, 1-888-600-4667, Member FINRA. PAS is an indirect wholly owned subsidiary of The Guardian Life insurance Company
of America. Representative of The Guardian Life Insurance Company of America, New York, NY and other fine insurance companies.

Michael P. Kenney*, cLU

Group and Individual Health Insurance
Business and Personal Life Insurance

(805) 497-7407 Fax: (805) 494-1363

www.kenneyins.com

Securities offered through a registered represented of Royal Alliance Associates, Inc., Member FINRA.
Branch Office: 100 E. Thousand Oaks Blvd., Suite 152, Thousand Oaks, CA 91360 e (805) 496-4600
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Lawyers’ Mutual Insurance Company

California’s Pioneer Since 1978
Insuring Our State’s Lawyers for 35 Years

_—

/ \ Extensive FREE Online
| MCLE Library - Over 50 hours!
Always at no charge for our members

Solo Practice Resources

Virtual Law Practice Guidance

Lawyer-to-Lawyer
Loss Prevention Hotline

Specialty Practice Rates
-~ ADR, Appellate, Criminal,
Immigration, Insurance Defense

Easy Renewal Process

Member Dividends*

"BEMIC thanks you
for SSQears

of member support

Lawyers’ Mutual

LMIC...Exclusively
providing California Lawyers
with trusted service

and innovation since 1978

CF5H0] " w§ wWww.LMIC.com or call (800) 252-2045 -
3 (x4 (800)

TeaylE Insurance Company
EH&P LAWYERS’ MUTUAL INSURANCE COMPANY 3110 West Empire Avenue, Burbank, CA 91504

* Dividends are paid at the sole discretion of the Company’s Board of Directors and past dividends do not guarantee the payment or amount of future dividends.
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NEED
CLIENTS?

S ki | 7FF Become a Member
" [ ™ and let the LRIS
4 ;T "Il get clients for you!
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LAWYER REFERRAL
&

Procurement, Licensing and Enforcement of Intellectual Property - Patents, Trademarks,

Copyrights, Trade Secrets, Domains Names, Unfair Competition INFORMATION
;ﬁ@ﬁg% fﬁg}%%ﬂ e i For more information call
Visit us at www.cislo.com or contact us at admin@cislo.com (805) 650—7599
Call 1 (866) CISLO LAW or File a Provisional Patent at www.PatentFiler.com www.vcba.org

Sometimes numbers are
the only prints left behind.

Arxis Financial is a proven forensic accounting and litigation
specialist. We will examine the financial data and help you
determine the “bottom line.” Arxis provides financial and
valuation analysis needed to resolve a variety of legal disputes
from family court to civil, criminal, and probate courts. In many
cases our experts can help you reach a settlement. If trial or

arbitration is required we give you the support you need to win.

Chris Hamilton, CPA, CFE, CVA

805.306.7890
www.arxisfinancial.com
chamilton @arxisgroup.com

AR

FINANCIAL, INC.

FORENSIC ACCOUNTING BUSINESS VALUATION FRAUD ANALYSIS



Tax Preparation & Planning

v Individual
v’ Corporate /5
v Partnershipl
v' Estate & Fiduciary

v Offer in Compromise

Eulau Accountancy Corporation
(805) 641-1040
meulau@sbcglobal.net

Michael C. Eulau, CPA

MBA, Finance, University of Chicago
MSc Economics, London School of Economics
Over 20 Years Experience

200 E. Santa Clara Street, Suite 200, Ventura, CA 93001
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MEDIATING WITH INSURANCE COMPANIES: TEN WAYS TO BE SUCCESSFUL

by David C. Peterson

altered their
practices in the past several years. Previous
authority and independent judgment has
been removed from adjusters, managers and

Insurance carriers have

supervisors as executives in the companies
strive for uniformity in claims handling
and ironclad control over settlement
decisions. Rarely is there a person present
at mediation able to be flexible and exercise
individual judgment beyond parameters
established in advance.

As a result, it is more important than
ever that plaindff attorneys create the
circumstances that will produce optimum
results. Those whom insurance carriers
employ to establish reserves on claims as
required by law and who set settlement
parameters must be motivated to set them
in a range that will settle the case.

The best plaintiff lawyers understand this.
The changes in claims practices have not
prevented plaindff attorneys from settling
their clients’ cases for reasonable amounts.

Carriers pay hundreds of thousands,
even millions of dollars in settlements at
mediations based upon their perception of

risk.
The most successful plaintiff attorneys:

Prepare the other side for the mediation.
The most important task is to make
sure the claim representative’s file is
documented. Actual, reliable, tangible
evidence supporting the client’s past and
future injuries, liability and damages must
be in the hands of the representative in
plenty of time before evaluations so that
nothing is left to conjecture. The basic rule
for carriers is that if it is not documented
it does not exist or is not true. Claims
examination takes place with a critical
eye. It is a cumbersome process to change
evaluations once made. The mediation
session is too late.

Communicate directly with the assigned
insurance adjuster. Rather than relying
upon defense counsel painting an accurate
picture of plaintiff’s case as you would, it
is wise to do so directly with the adjuster.

With changes in the dynamics between the
claims department and defense attorneys,
direct communication with the adjuster is
usually acceptable, if not encouraged. This
also minimizes the chance the carrier will
have inadequate settlement authority.

Do thorough discovery. Unless to save
expense if a good settlement can be reached
early or you are concerned that doing so
could hurt your client’s case, time and
money should be spent to do discovery in a
careful, expert fashion. It is another means
to demonstrate that you are and will be
on top of your case, and depositions need
to be well thought out so the transcript
makes critical points obvious to the carrier
representative.

Maintain a professional demeanor in
all communications with insurance
company representatives and defense
counsel. Outward aggressiveness rarely
is productive. Insurance representatives
neither cower in fear nor pay more in
response to rude and uncivil behavior.
Those who are unsophisticated use crude
methods to intimidate. Those who are
really effective reveal the power in their
cases by their work product, not by
blustering. Treating someone badly, even
your foe, is counterproductive when you
want something from them.

Maintain a close relationship with their
client and keep careful track of their
medical condition and treatment. Many
attorneys fail to follow what their client
is doing with respect to treatment and
other important matters. It is only when
its too late that the attorney discovers,
for example, that their client has been
treated by a chiropractor for too long or
is wrapped up with some odd holistic
guru and running up specials that are not
recoverable. Clients can also fail to seek
the help they need because they don’t know
enough. By failing to stay in close contact,
counsel may learn too late that specialized
intervention should have occurred.

Demonstrate they are prepared to go
to trial.
uniform claims processing, attorneys can

In this era of micro-managed,

have a tendency to rely on the ability to

settle without doing much preparation or
spending the money and time needed to
develop and document their case. Clear
signals that you are prepared for trial if
no settlement is reached help generate
favorable settlement offers.

Avoid trickery. If you are primarily a
plaindiff personal injury lawyer you will
develop a reputation with insurance
carrier representatives, defense attorneys,
mediators and judges. You do not want
to be known as tricky, underhanded or
dishonest. It makes those on the other
side not trust even that which is legitimate
when it comes from you. It causes those
representing carriers to discount you and
your clients claims. The attorneys who
consistently do well are those with the
best reputations for ethical conduct and
honesty.

Prepare their client for mediation.
The client needs have a realistic view of
settlement ranges and value. It becomes
problematic when a client has nestled into a
belief their home will be paid off or they can
retire with their recovery when this sort of
settlement value is not there. Also, prepare
the client to look and act in a manner that
will cause the opposing side to respect
them. This is overlooked too many times
by lawyers who suffer the consequences
when the adjuster and defense attorney
focus during the mediation on how a jury
will dislike their client.

Prepare themselves for mediation.
Prepare as if there will be a trial, not
as comprehensively but in terms of
organization. Organize the documents and
items to be used at mediation. Highlight
statements in records and reports that are
of particular importance. Have the medical
billing itemized with the Howel/ reductions
determined. It does no good to try to hide
this bill. Do a timeline including the history
of treatment and other relevant events.
Where future costs or losses are claimed,
have these documented as effectively as
possible both as to amount and the manner
in which these will be demonstrated at trial.
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IRWIN R. “ROB” MILLER ESQ.

MEDIATION * ARBITRATION

Prepare to negotiate and work with
the mediator intelligently. Negotiation

approaches differ widely from mediation Wun' fo se'l"l'le 'I'hu'l' ‘use?

to mediation. The most experienced A trial lawyer for over 35 years, | have
successfully tried and settled
million and multi-million dollar cases.

My experience and training will
help settle your cases.

mediators use the style most appropriate to

the circumstances and parties. They have
to be flexible and comfortable whether the
negotiation will be highly competitive and
the atmosphere tense, or the circumstances
call for a more cooperative approach. A
plaindiff attorney should be prepared for
either style.

* J.D. Univ. of Cincinnati-Law Review Editor
 "AV" Rated Martindale-Hubbell

* Pepperdine Univ. School of Law-Straus Institute
* Arbitration Panel Ventura County

Ventura Center for Dispute Settlement

Member of VCBA, LACBA

Past President Hollywood Bar Association

Million and Multi-Million Dollar Advocates Forum

David C. Peterson is a full-time mediator
on the Central Coast. He chairs the
Santa Barbara County Alternative Dispute
Resolution Section and co-chairs the San
Luis Obispo County section. He can be

reached at davidepeterson@charternet o (805) 485-2700 Fax (805) 485-2751

(805) 441-5884. Email: irmmediation@aol.com + Web: IRMlaw.net
300 Esplanade Drive, Suite 1760 < Oxnard, CA 93036

IRWIN R. “‘ROB” MILLER ESQ.
MEDIATION ¢ ARBITRATION

Trivia Night! Answers sil-ver bul-let, 22., A simple and seemingly magical solution to a
complicated problem.
Nonagon.
What we do is simple (and seemingly magical): get whatever is
Palindromes; they read the same both ways. .. 4. needed for our clients save money, save time, and win cases.

Experts at analyzing evidence on hard drives, cell phones

The crossword puzzle, which was ’ o i ) ) S
and other digital media. Conducting environmental liability

introduced as a Christmas treat in The

Times’s Sunday supplement in 1913. investigations for 30 years. Surveillance, asset searches,
background checks, fraud, criminal defense, etc. Global reach.
As Good as it Gers. Jack Nicholson. Serving Ventura County attorneys since 1988.
o

Charlotte Bobcats. Clients include most major area law firms, and many of the AM Law 100.

Nicole Ritchie and Joel Madden.

(805) 445-1997 | www.verdict.net

Get our White Paper: “What Attorneys Should Know About Computer Forensics”




Congratulations to Our Class of 2013!

Ventura College Of Law

Negin Akhavan Claudia C. Calderon Commalette Camille Mendez
Gustavo Adolfo Arceo Daniel C. Chase Mariela Elizabeth Murillo
Gonzalez Caroline J. Doll Matthew H. Padron
Matthgw R Auric Susan Elston Melissa Marie Perera
With Highest Honors
Kevin Patrick Flahavan Lauren Jennifer Peterson
Scott R. Bogart With Honors
With High Honors Rosalie Rene Garcia
_ o Toni R. Rice
Richard Bowers Lawrence Rainier Gund
_ . Arian Rostami
Ulla Bowers Stephanie Rose La Mantain
With Honors Christine Vahramian

Felipe Bravo

Santa Barbara College Of Law

Lynn Compton Stevie-Gayle Martinez Scott Westerman

) ) With Highest Honors
Carolyn Diacos Paul Mathieu

Stacey Zeck-Boles

Andrew Eggebrecht Sean McCrossen With Honors
Rachel Eggebrecht Bryan Moore
Harry Fischer, Jr. David Pattison
Justin Fox Lorraine Pereverziev
Kuldeep Kaur Nicholas Phelps
Slava Kuznyetsov Richard Polichetti

With Honors
Solange Sanhueza

Lovandieu Laurore With High Honors
Robert Long Patrick Shirek aae The zagé;gargbam

For information: www.CollegesOfLaw.edu (805) 765-9300 (805) 979-9860

Accredited by the California State Bar since 1976, our affordable, part-time, evening Juris Doctor program leads to academic eligibility to take the California
Bar Exam. A Master of Legal Studies degree can be earned online; it does not lead to eligibility to take the Bar Exam.
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LET THEM EAT CROW (OR A LESSON IN TOLERANCE)

by Deborah E. Jurgensen

This is truly a fluff piece.

Recently, I was walking up the path to my
front door when I passed by a crow just
sitting in the jumble of flowers I call my
garden. It was startling to say the least.
It did not move even though I was about
two feet away. Being a little superstitious, I
thought, “Great, this has to mean bad luck,

being visited by a raven.”

I quickly banished that foolish thought and
turned my attention back to the black bird
perched on a flower bush. I realized it was
indeed a crow, but there was something
odd about it. It was almost full size, but
“almost” was the big difference. It had no
tail feathers, and when it adjusted itself by
walking a step or two, it had longest, most
gangly chicken legs. It looked kind of like
a dinosaur: a bizarre miniaturized T-Rex
without the teeth.

This was a baby bird that fledged from the
tall, messy tree in the patch of earth between
my sidewalk and the curb.

Tri-County Sentry
Newspaper
LEGAL/PUBLIC NOTICES

We can publish your Trustee’s Sales,
Probate Notices and Change of Names.

Court Order No.125431

Rates:

Trustee’s Sales...$225 approx

Petition to Admin $180 For the best
Change of Name...$110 service call
Legal Notices...$9.50 983-0015

We file your Affidavit of Publication with the court

ERISA Disability and Life Insurance

Representing claimants in the denial of group
disability and life insurance claims.

Tracy Collins
Attorney At Law
5699 Kanan Road,
Suite 415
Agoura Hills, CA 91301
tracy@tracycollins.com
(818) 889-2441

Referral fees paid in accordance with
Professional Rule of Conduct 2-200.

I didn’t know what to think, so I went into
the house. I mentioned the sighting to my
husband and daughter. They replied in

unison, “I know. It’s been there for hours.”

I went back outside and then I realized
the little guy was not alone. His parents
swooped down and made such a racket I
went back in. I asked Doug and Claire
about the big birds and again they replied,
“I know — they've been doing that for
hours.”

Well, I'll be. I did some quick research
online and it turns out crows mate for
life and take turns shouldering parenting
duties.

Pve always thought crows were ugly and
noisy and dreaded. I watched these two
birds fuss over their young for the next
several days, risking all to come down to
the ground to feed him. They would take
turns standing guard, one on the ground,

one noisily perched in a nearby tree or
rooftop. Amazing, really. Such devotion
and bravery.

My poor cat just hid. Her life has been far
too soft to tangle with ticked off crows.

After a few days, the crows moved on. 1
assume baby learned to fly. If I am wrong,
I don’t want to know.

I learned a small lesson in tolerance; I'll
never look at crows the same. Who knew
they possessed such noble traits? Makes me
wonder what else I've been wrong about.

Deborah E. Jurgensen

s a genem[ practicitioner

with an emphasis on family

’ l law. Her practice is based in
&

Ventura.

Kathi Whalen, CAC
President & Founder

Specializing in
Legal Placement
Legal Staffing and Executive Recruitment
Expertise « Experience « Efficiency

Serving the recruitment needs of lawyers and law firms
for more than 30 years with integrity and confidentiality!

whalen

Focused Recruitment
& Staffing

kathi@whalenbryan.com
805.443.8422 « www.whalenbryan.com

rydn
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Alternative to Liigation
Business Approc
Result Oriented

e 25 Years Business Litigation Experience
¢ 10 Years Oil & Gas Experience

e Experience Advising
Boards and Management

Goetz Business Mediations
Gisele Goetz, Esq.Mediator

Member: State Bar of California, CIPA, VCBA, SBCBA

(805) 895-5338

www.goetzbusinessmediations.com
giselegoetz@aol.com

“l approach forensic engineering
not as a narrow vocational activity
but as a scientific inquiry.”

7 B\

Marc A. Firestone

Ph.D. Von Haenel

&
Associates, Inc.

FORENSIC ENGINEERING

Objective Analysis and Scientific Integrity

Combines over 20 years of experience as a professional research
scientist with a 40 year old forensic engineering firm. | have handled
hundred of cases in:

m Vehicular accident reconstruction ~ 2910-g Las Posas Rd.
m Slip/Trip falls #513
B Product defects Camarillo, CA 93010
m Fires
m Unusual cases requiring

a broad scientific background

Phone: (805) 388-7123
E-Mail: fireball@mailaps.org

Specializing in Properties that need
to be sold due to Divorce, Hardship,
Probate and Trust Administrations

Endarsed by. Lavra V. Bartels, Esq.,
Leslie A. McAdsm, Esq., Jesse E. Cakill, Esyg.,
Kathryn E. Clunen, Esq., William E. Winfield, Esg.,
Maria L. Capritto, Esq., Ben A, Schuck, Esq.
and Susan L. Wilson, Esq.

Theresa Robiedo, Realtor®, Brokes, DRE #0171 483023
Henry Rokledo, Realter, DRE #01901532
Email: Agent &0 iamondRzaliyTeam.com
BO5.625.4450 direct

Serving Ventura County

DA

DiamondRealtyTeam.com

LEGAL MAIPRACTICE

EXPERT WITNESS
and LAWYERS ADVOCATE
STATE BAR DEFENSE

PHILLIP FELDMAN
B.S., M.B.A,,].D., AV. (Preeminent)

Fellow American Board of
Professional Liability Attorneys

Certified Specialist
Legal Malpractice
(ABPLA & American Bar Association)

Former Judge Pro Tem
Former State Bar Prosecutor

Fee Arbitrator 35 years
Litigator/Expert 44 years

Malp/Ethics Author
www.LegalMalpracticeExperts.com

Email: LegMalpExpert@aol.com
StateBarDefense@aol.com

(310)LEG-MALP(534-6257)

ALSO FEE DISPUTES,

PREVENTATIVE LAW & RISK
MANAGEMENT CONSULTATIONS




CLASSIFIEDS

SERVICES OFFERED

Attorney with excellent research and writing
skills and years of experience in family law
and civil litigation seeks contract work in the
preparation of legal briefs, points and authorities,
research (WestLaw Next), discovery, family law
disclosure and other document preparation.
Available for court appearances at law and motion
and ex parte proceedings. Reasonable rates on
hourly or per project basis. Short turnaround on
assignments. Reduce your overhead and stress.

Call (805) 497-0802, ext. 314.

I recently opened my solo practice in the
county and am currently able to take on
contract work for other firms and attorneys. I
have experience in trust and probate litigation,
commercial litigation, civil litigation, chapter
11 bankruptcies and preference actions, family
law matters, and estate planning. Iam available
to conduct research, draft pleadings (motions,
complaints, answers, etc.), propound and respond
to discovery, and any other pre-trial and trial prep
tasks. In addition I am able to make appearances
as needed. If you are interested in my services
please contact Adam at (818) 991-7760 ext. 3 or
via email at adam@pollocklawfirm.com.

Special Appearance Attorney - I am able to
make special appearances on your behalf: criminal
(including traffic), civil, and bankruptcy for
Ventura County and Santa Barbara County.
Please call Charlotte at (805) 517-4LAW or visit:
TheSpecial AppearanceAttorneys.com

OFFICE SPACE

Law Office 4 Rent, underpass quick access
to Courthouse, utilities (elect) and Internet
access included, furnished/unfurnished, lots of
windows, ground floor; 674 County Sq Dr, #
101, $500/mo, 642-2025.

Very elegant one of a kind executive office
— Very large office. Completely restored
Victorian home built in 1892. City of Ventura
Historical Landmark. 107 Figueroa St. in Old
Town Ventura, 93001. Home restored with
chandeliers, light fixtures, inlaid hardwood
floors, doors and hardware dating back to
the late 1800s. $850/mo. Walk to beach at
Surfer's Point or to fine restaurants and shops
on Main St. Landlord provides common
furnished reception area and pays for utilities
and janitorial. No cam charges. 24/7 access to
your office. Easy 101 freeway access. Free 24/7
off-street parking and 24/7 on-street parking too
(no city meters). Rent a piece of history. Call
Don Parrish at (805) 340-1204.
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NEED CLIENTS:?

OFFICE SPACE Become a Member and let the

LRIS get clients for you!

LAWYER REFERRAL &
INFORMATION SERVICE

For more information call

(805) 650-7599

www.vcba.org

Law Offices in Westlake Village — For rent 2
offices, one 17 x 12 and another 14 x 12. Comes
with secretarial space, file storage, internet,
parking, VoIP telephone, conference room use,
nice building and everything else you expect in a
law office. It even comes with free parking and a
friendly landlord, which you may not have been
expecting. Call Matt (818) 990-1999.

Victoria Lindenauer, Esq.

MEDIATOR

Streamlined Approach
Results
Cost Effective

Over 25 years PI litigation
on the Central Coast

Mediation Panelist:

Santa Barbara, Ventura
San Luis Obispo,
Resolute Systems, LL.C

Trained Mediator:

Straus Institute
Pepperdine Univ.

805.730.1959 | www.lindenauermediation.com
lindenauer mediation@cox.net

ELDER LAW SERVICES
| | | |
i L W SER\ L
VETERANS BENEFITS MEDI-CAL ELIGIBILITY
o \leterans’ Non-Service Connected Pensions for o Custom-designed Eligibility Analysis
Aid & Attendance; Homebound; etc & Qualification Plan (Asset Protection)
 Non-service Connected Pensions for Surviving o Application Preparation & Representation
Spouse; children; and parents o Medi-Cal Recovery Claim Avoidance
* Veterans' Service Connected Compensation o Appeals of benefits denial/loss

 Spousal Death & Indemnity Compensation
© VA Appeals

Services focused on assisting individuals obtain Veterans/Medi-Cal benefits for Long Term Care

THE LAW OFFICES OF CRAIG R. PLOSS

290 MAPLE COURT, SUITE 118, VENTURA, CA 93003 TEL: (805)642-8407 FAX: (866)379-2179 EMAIL: PLOSS@TDS.NET
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Exec’s Dot...Dot...Dot...

by Steve Henderson, Executive Director, M.A., CAE

Judge Matt Guasco was profiled by columnist
Kevin Lee for the Los Angeles Daily Journal
June 4. www.dailyjournal.com.. Trial lawyer
E Lee Bailey, disbarred nearly a decade ago in
Florida and Massachusetts for mishandling
a client’s stock, appears likely to obtain a
law license in another state. Overturning
a 5-4 decision by the State Board of Bar
Examiners, the Maine Supreme Court ruled
that Bailey meets prerequisite character and
fitness standards. Although he owes tax debt
of nearly $2 million, which he is contesting
in court, Bailey has acted responsibly in
dealing with the issue, the court said...Must
be in the Barristers’ water — Matt Purcell
became a daddy May 2 with the birth of
Jackson McCallum weighing-in at 8 pounds,
2 ounces. Tom Adams fathered Eloise Zucca
March 11 and she weighed 8 pounds, 10
ounces. Joshua Hopstone brought Benjamin
Zachary into this world May 30. Lastly, Bret
Anderson did it again. Lily June was born on
May 21 at 5:28 p.m. weighing in at 7 Ibs and
5 oz. Mom doing fine and siblings Luke (7)
and Judd (4Y2) are on board too...

Burgundy? Cote d’Azur? Katie Hause
Becker at katichause@baslawoffice.com or
525.7104...Is Shermain Miles a changed
woman? She has been arrested 396 times
in Chicago since 1978, but she told the
Illinois Prisoner Review Board she deserves
another shot at freedom. Miles, 51, said
she found God in prison and is now a role
model for young inmates. “I don’t want to
be a big monster,” she said. Her most recent
arrest — which got her tossed into prison this
time for violating her parole — was chasing

an Alderman through Chicago’s Uptown
neighborhood last summer...According to
The Star, May 31, a “lawyer by day, Miriam
Arichea, also is an accomplished pianist.”
She performed solo with the Channel Islands
Chamber Orchestra playing “Variations on
a Theme of Shostakovich.”...

Would you enjoy joining the Jerome H.
Berenson Inns of Court for the 2013-2014
campaign beginning Sept. 12? Join up with
80 other lawyers who meet the second
Thursday of each month through May for a
libation, social, dinner and a CLE. President
Lindsay Nielson leads the way for the second
consecutive year. Call him at 658.0977 or
nielsonlaw@aol.com. There is an application
for the IOC stuffed as a brochure inside this
volume of CITATIONS...Greg Herring
was sworn in as president of the Southern
California Chapter of the American Academy
of Matrimonial Lawyers...Some goobers at
the ABA formed a committee to determine
the Top 25 TV lawyer shows of all time. #1?
“LA Law.” The rest? “Perry Mason,” “The
Defenders,” “Law & Order,” “The Practice,”
“Ally McBeal,” “Rumpole of the Bailey,”
“Boston Legal,” “Damages” and “Night
Court” (ok I'm only doing 10)...Nancy
Schreiner has joined Anderson Kill California,
LLP, the west coast office of Anderson Kill &
Olick, P.C., as a shareholder and will chair the
firm’s new Government Affairs Group. Nancy
may be reached at 288.1300 or nschreiner@
andersonkill.com...

The Barristers are once again partnering
with the Make-a-Wish Tri-Counties hosting
Bowling Night, Thursday, July 18, beginning
at 6 p.m. at Harley’s Bowling Center in
Camarillo. See the flyer inside this edition
of CITATIONS or simply call 650.7599 or
bar@ucba.org to register. Proceeds benefit
Make-a-Wish and firm Patrons include
Engle Carobini & Coats, A to Z Law, FCOP
and the Bromund Law Group. Details with
Melanie Ely at 643.2200 or mely@ec3law.
com...A passing grade on the State Bar exam
wouldn’t be enough proof of legal competency
in California under a proposal approved in
early June by a state bar task force. To get a law
license in the state, would-be lawyers would
have to complete 15 units of skills courses or
externships in law school. They would have
to provide 50 hours of legal services for pro
bono or modest-means clients either before
or after admission. And they would have to

take 10 hours of continuing legal education
after admission that focuses on competency
skills...David Karen has taken over as Chair
of the ADR Section and may be reached at
988.4848 or dk@dk4law.com...

Unlike some younger classmates, Sandra
Wilson didn’t go to law school for the money.
Nor is she worried about balancing a fledgling
legal career with marriage and children — at
70, she just celebrated her 50th wedding
anniversary June 1 and is a grandmother.
Now, after earning her law degree in May
from Faulkner University in Alabama, she is
back at home in Panama City, Fla., studying
for the bar exam in 10-hour stints. She hopes
to find work as a child advocate or another
job focused on children once she is licensed
to practice...You think our Superior Court
has it bad? Read the LA Times 6.13, front-
page (www.latimes.com). A projected $85
million shortfall for the fiscal year beginning
July prompting more cuts including 500
employees and seven regional courthouses. ..
In case you were wondering why Jeanne
Flaherty has not been in Courtroom #22,
that’s because she has retired to Florida...

Fox News Network is facing a lawsuit that
claims its broadcast of a man’s suicide left
his three children with symptoms of post
traumatic stress disorder. The suit filed by
Angela Rodriguez in Arizona’s Maricopa
County says the program “Studio B with
Shepard Smith” broadcast the suicide of
JoDon Romero in September as part of its
coverage of a car chase around Phoenix.
After Romero jumped out of his car and
began running through the desert with a gun,
Smith could be heard telling producers to “get
off” the video, but the broadcast continued.
Viewers then saw Romero shooting himselfin
the head. The children did not see the suicide
live, but did watch on YouTube...

Steve Henderson has been the executive director
and chief executive officer of the bar association
and its affiliated organizations since November
1990. Henderson frequently pars the backside
of lawyers for doing a fine job. Henderson also
correctly picked the Miami Heat in 7 games and
the Chicago Blackhawks. He may be reached at
steve@vcba.org, FB, Twitter ar stevehendol
orvcbal, or better yet, 650.7599.



Before you fill these seats.....
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Find out what they are thinking.....
Conduct a Jury Focus Group

Holding a Jury Focus Group before trial can give you the advantage by affording you the opportunity
to test your case in front of a panel of mock jurors. Holding a focus group in the early stages of your
case can expose potential problems as well as help point your case in the right direction.

We take all of the hassles out of the process as well. Our facility provides dedicated focus group rooms
with closed circuit viewing and video recording for viewing later.

We provide the Jurors, A/V Equipment, food and beverages, all for a price that is surprisingly affordable.

Call today for details
and Client discounts

L g
Dersoral is my “go to” source for

COURT REPORTERS, INC. all of my Jury Focus Groups and

800-43-DEPOS Court Reporting needs. They

surpass all my expectations.
www.personalcourtreporters.com ~Michael Alder
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Wifey the day before
DAVID LEHR LAW Baby Victoria!
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Joey celebrating his
new baby sister’s
Arrival with some cake!

Baby #9 — Victoria Kathryn Joy Lehr arrived early on May 6 at 8:15 pm! She weighed in at
6 pounds, 3 ounces. After a brief stay in the NICU, Mom and Baby are at home!

NOW we REALLY appreciate your criminal law referrals.
789 S. Victoria Ave. Suite 200, Ventura, CA 93003 (805) 477-0070
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