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Everything that we see is a shadow cast by
that which we do not see,

Martin Luther King, Jr.




Presentatiog; Ob]ectlves

s To show you how to identify
manifestations of implicit bias

uTo provide concrete strategies for
addressing and responding to bias

sTo demonstrate communication
tips as potential solutions

Wh y Talk abox;fmge_d_;l.gi{l & B_ias?

o Laws and regulations already prohibit
discrimination

o lSjg)ciety has come a long way in reducing
ias

o The legal profession has made progress in
reducing discrimination and bias

Selected Anti-Discrimination Laws

L Title VIL: Employment Discrimination

oEqual Pay Act

riExecutive Order 11246 (1978 Amendments)
- Americans with Disabilities Act

1 Age Discrimination in Employment Act
nCalifornia Fair Employment & Housing Act
n1'The Unruh Act

riExecutive Order 13672 (Sexual Orientation)
s California Fair Pay Act (2015)




Executive Order 13672
= Prohibits federal contractors from discriminating on
the basis of sexual orientation or gender identity.

= Amends Executive Order 11246, adding sexual
orientation and gender identity to the list of protected
categories covering federal contractors.

= Ensures that federal employees —already protected on
the basis of sexual orientation — will now formally be
protected from gender identity discrimination.

Fair Pay Act
e A S N M LS et

= broadens existing protections to prohibit paying
employees less than those of the opposite sex for
“substantially similar work,”

= even those with different titles or work sites.

= Employers have the burden to show that wage
differences are due to factors other than sex, such as
merit or seniority; that they are job-related and
reasonable.

= Bans employers from retaliating against employees
who discuss pay.

California Rules of Professional
Conduct 2-400 (B)

(B) In the management or operation of a law
practice, a member shall not unlawfully
discriminate or knowingly permit unlawful
discrimination on the basis of race, national origin,
sex, sexual orientation, religion, age or disability
in:

o (1) hiring, promoting, discharging, or otherwise
determining the conditions of employment of
any person; or

O (2) accepting or terminating representation of
any client. .




Proving Discrimination is Difficult

o Usually requires evidence of intentional
discrimination, because of race, gender, sexual
identity, orientation or other protected category

O “Easy cases:" explicit, overt discrimination

0 Most pernicious biases are implicit
0 Disparate Impact in Employment

o Examples

Why do we still need to talk about

Reducing or Eliminating Bias?

The legal profession is
not “post-bias.”

Percentages of Lawyers in Selected
Full Time Work Settings

Black  Hispanic Native Am Asian  White  Other
Total

Solo practice 9 8 9 6 5 10 5
Private law firm 48 54 51 58 66 59 63
Federal govt.* 6 6 5 5 4 3 4
State/local gov't* 21 15 24 9 12 13 12
Legal serv. /pub. def 3 5 0 4 3 5 3
Public interest 2 <1 3 3 < 1 1
Other nonprofit 2 < 0 < 1 < 1
Educational inst. <1 <1 3 3 1 1 <
Profess. service firm 2 4 0 2 3 < 3
Other Fortune 1000 1 2 0 4 2 2 2
Other bus./industry 3 2 4 8 4 4 4
Labor un./trade asso. <1 2 0 0 >1 0 <
Other < < 0 0 < 0 <
Total 5 3 < 6 81 4 100




RACE/ETHNICITY 2000 2010%

o0 White, not Hispanic 88.8% 88.1%

o Black, not Hispanic 4.2% 4.8%
o0 Hispanic 3.4% 3.7%
o Asian Pacific American  2.2% 3.4%
0 American Indian 0.2 —amn

o Native Hawaiian or
Pacific Islander 04% —

GENDER O\{g_x’jip}g"'(}ZO}.él/lS)

1980 1991 2000 2005 2012 2015
o Male 92% 80% 73% 70% 67.7% 65%
o1 Female 8% 20% 27% 30% 33.3% 35%
2014 Percentages of Female lawyers:
Firm Partners Lg. Managing Associate
20.2% 4% 44.8%
o Fortune 500 General Counsel 21.0%
o Fortune 501-1000 General Counsel  16.8%

m Integration
VS.
m Diversity




Where do biases begin? With
Generalizations

oSave Time
oOften have a basis in reality
OAre useful in our everyday lives

oHelp us make decisions, based
on appropriate biases

But Generalizations also

oCan rely upon stereotypes

oFocus more on reputations and
opinions

oMay ignore specific instances of
conduct

o And therefore lead to decision-
making based on Implicit Biases

While the laws prevent discrimination,
The numbers are out of sync
[ e —— ]
Some statistics are not well-tracked:
Physically Challenged (1.2%)
o= LGBT  (2.34%)
Emotionally Challenged?




[mproper Bias and Examples
OBias is the pre-judging of a person
based on his or her (perceived or

actual) group status

OExplicit — express, aware, animus,
deliberate, will admit

olmplicit — intuitive, reactive,
immediate, unintentional, deny

What is NOT Impermissible Bias?

ONeutral evaluations of performance

o Avoiding appearance of impropriety

oBona fide occupational qualifications

oServing legitimate client needs and
expectations

o Selecting those with demonstrated
potential for leadership positions

Manifestations of Bias in

Particular Settings
EEEEEE—— ) SRR
Law Office Environment
Interviews and Recruiting
Promotions and Advancement
Outside Interactions




Imphc1t B1as Lessens Wlﬂ‘l
Meamng Soc1al' Contact

- &‘_

';J,lelng & Retaining
nghhghtmg Transparent .

L Drivilege o o :
Successmn & Leaderslup

Instances of Implicit Bias by
Attorneys & Ju dges
oGender Bias
iRacial Bias

oSexual Orientation Bias

oExamples in Ventura County

EXPAND PERCEPTIONS
NOTICE RACE and Gender

NOTICE other Categories




ENHANCE INCLUSIVENESS

Augment Networks
Provide Mentors
Use Peer Groups

Notice Your Messaging

COMMUNICATION STRATEGIES

oOListen
oEmpathize
oAssume Goodwill
oBe Civil

The go

fesssio st

od news is:

i | SR

“Motivation to be fair
makes a difference.”




Summarx of Reasons to Reduce Bias

OAnti-discrimination Laws
OSocietal or community interests
oFirm or Organization’s interests
oSelf interest

olt’s the Right thing to do

In the End, we will remember not the words
of our enemies, but the silence of our friends.
Martin Luther King, Jr.

Conclusions,
Questions and
Comment

Chris Chambers Goodman, Esq.
Professor, Pepperdine University
School of Law 310-506-6605

christine.goodman@pepperd ine.cdu

Web: Law.goc)dmam@,@peppm‘dine.edu
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o ABA Commission on Women in the Profession, a current Glance at Women
in the Law (Jan.
2013)http://www.americanbar.org/content/dam/aba/marketing/women/curr
ent_glance_statistics_feb2013.authcheckdam.pdf

o ABA Lawyer Demographics (2013)
http://www.americanbar.org/content/dam/aba/administrative/market_resea
rch/lawyer_demographics_2013.authcheckdam.pdfStephen L. Carter,
Civility: Manners, Morals and Etiquette of Democracy (Harper Perennial
1998)

o Verna A. Myers, Moving Diversity Forward: How to do from well-Meaning
to Well-Doing (ABA Center for Racial & Ethnic Diversity 2011)

o SarahE. Redfield, Diversity Realized: Putting the Walk with the Talk for
Diversity in the Legal Profession, (Vandeplas Publishing 2011)

o Zedeck & Shultz, What Marks Good Lawyering Transcript Summer 2005.

o National Law Review on California Fair Pay
Act(2015)htip:iiw farti

pay-act-avill-becom

tifornia-faiy-
3

Selected Sources Continued

D 2015 Gender Stats-

9 Helpful Demographics Chart by for 2014
* by 18

i Crg2
@ Specifics for firms' demographics
. - SUIL

o Solo Practice Diversity Stats

0 Department of Justice 2014 Diversity Stats
i . .

0 Fair Employment and Housing Act citation

@ Black Partners at Firms

O LGBT attorney stats in 2014/15
P

Selected Sources Continued

© AG Kamala D. Harris Announces New Law Enforcement Reporting Requirements for Citizen Complaints Against
Peace Officers

New.t

1 Byeri2l dex tues.litul

@ Explores how higher-court judges evaluate opinions written by judges of color, and it has clear implications:
despite attempts to make judiciary more reflective of the general population, racial disparities within the legal
system continue to persist

“ olarharyard

G Scalia Comment

o Sexual Orientation Bias

www bna

o Judicial Bias
. i
o Judicial Abuse
iy

et
entura County
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Selected Sources Continued (final slide)

0 Old Instances of Bias in Ventura County

et

O Bias within the Legal Community
* R fes.
D Helpful Resources for Ex

Ha
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