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OCKTRIAL. I had my first experience

with this wonderful activity early
last month. Not as a judge, scorer, coach or
participant—but rather as a parent of two
witnesses for the Newbury Park Mock Trial
Team, Kat and Flena. Like other newbies, I had
no idea of the intensity level or sophistication of
the performances. All I knew was that it was a
tremendous amount of work—my benchmark
being Greg Totten and his daughter arriving
faithfully on innumerable Sunday mornings at
Starbucks to fortify for their team’s 8am-2pm
sessions the last couple of years (though not this
year, as she had to focus on other activities).
Those of you who know me understand that I
pretty much live at Starbucks, though I don't
drink coffee.

A bomb is found on campus and the accused
is Casey Campbell, a not-so-popular artistic
student with an “OurPlace” web page
containing disturbing artwork. A popular kid
on campus, Sawyer Simpson, may have done
it, or may have at least wrongly accused the
bullied victim, Ms. (or Mr.) Campbell. Note
the alliteration and generic first names to make
the witnesses’ gender interchangeable (the
lawyers would have to adapt during argument
to the “he said” or “she said” witness changes
from team to team).

I loved the abundance of black suits among
the lawyers. The highest concentration of such
attire I have ever seen, barring funerals. With
the impassioned arguments and evidentiary
rulings completed at literally the 11th hour,
La Reina High School had taken the honors
(something like the 14th time in their history,
and third straight). Westlake was runner-up
and our own Newbury Park came in third in
the team’s first finals (top 6) appearance.

Some impressions of the three-night
competition, well past my bedtime and unusual
to be at the courthouse at 11:30 at night...

Judge Ed Brodie patiently enduring multiple
“may I be heard(s)?” on even the most
trivial evidentiary objections. Had speaking
objections been disallowed, the lawyers would
have all been in contempt and the courtroom

PRESIDENT’S MESSAGE

Jonathan Fraser Light

would have been cleared. Still, great to see a
grasp of the hearsay rule, among others. Maybe
next year the Rule Against Perpetuities?

Terrific cross examiners using an abundance
of “isn’t it true?”’and “isn’t that correct?”
Tight cross exams and dogged follow up
when answers weren’t what they wanted, and
virtually no leading questions on direct. Their
trial lawyer coaches (the only real lawyers,
per Clarence Darrow as quoted in Steve
Henderson’s column last month), taught them
well. Our own Martin Zaehringer and Russell
Baker did a phenomenal job of teaching the
finer points of direct and cross exam, as well
as oral argument and dealing with judges’
questions. An unbelievable amount of work
for the two, and I hope that all of our county’s
lawyers will consider coaching. Some schools
are without a coach, although we had our
largest participation in history with 23 schools.
More coaches will result in more participants.
L.A. County had 70 schools entered in its
competition.

It was great to see a West County, predominately
Latino, school finish in the money. Fillmore,
led by a team of excellent Latina lawyers,
finished fifth, and their cross-examination of
one of my daughters was stellar. They also had
perhaps the best witness in the competition,
who won first and second place awards in his
categories for both a prosecution and defense
witness portrayal. Another Fillmore witness,
the defendant, as to why he ran inside after
a minor explosion that sounded like a car
backfire: “I'm just a naturally jumpy person.”
The response brought down the house,
prompting the diminutive mock bailiff to rise
and yell “Quiet in the courtroom.” As to why
he didn’t plant the bomb: “Of course I didn’t
do it; it wouldn’t have helped me get into
UCLA.” Another crowd outburst, and another
admonition from the bailiff.

I wasn’t able to watch the La Reina or Westlake
teams, but I understand they were formidable.
We did, however, hold our own against the
Harvard-Westlake team that won the Los
Angeles County competition. The team made
a cameo appearance to fill out our 24-team field
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and prep for its state championship appearance.
Their pre-trial defense lawyer was worthy of
the U.S. Supreme Court, or at least a spot on
SNL channeling John Belushi.

The Patel family of Newbury Park’s team
must have been proud watching one daughter,
defense attorney Ruby, taking her sister,
Mira (also a first place winner in her witness
category), the defense bomb expert, through
her testimony.

Perhaps my favorite moment was when L.A.
Superior Court Commissioner Bob McSorley
found the defendant guilty, an improbable
result given the facts; I suspect the judge was
merely trying to mix it up a bit, given the usual
result in earlier mock trials. He then smiled
and ordered the defendant remanded and
cuffed, which caused a murmur in the crowd.
My favorite line was the reaction to his decision
from one of the prosecution participants
watching their defense teammates: “What's
he been smokin?”

My daughters are fired up to be lawyers next
year (if not as a career choice), and perhaps the
Newbury Park team can improve on its third
place finish. Also, I'd love to see more of the
West County teams make the finals.

Kudos to Judge Kent Kellegrew and Dr. Charles
Weis, County Superintendent of Schools, and
their staffs, who put on a terrific production.
Truly an incredible amount of work for all
involved, but what a phenomenal experience.
I'll be back next year.

Jon Light chairs the Employment Law Group ar
the Nordman firm, and recalls finishing closing
argument to a Santa Maria jury, only to discover
his pants split up the back. Good thing he treats a
Jury like the Queen, never turning his back.
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ALICE McGRATH IS 90!

By David Shain

Later this month, VCBA’s former pro bono
manager, Ventura activist Alice Greenfield
McGrath, will be honored on the occasion
of her 90th birthday. Alice is a woman of
extraordinary achievements. For virtually all
of her adult life, Alice has been a fighter for
social justice. Although not an attorney, Alice’s
impact on the legal system has been significant.
In 1942, she became involved with a notorious
case, the “Sleepy Lagoon” matter, in which 22
young men, mostly Mexican-Americans, were
tried together before a hostile judge and jury in
what can only be described as an openly racist
atmosphere. During the trial, sensational stories
ran in the press, describing the defendants as
goons, “pachuco” gangsters, and violent “zoot
suiters.” 12 of the defendants were convicted
of murder and sent to San Quentin. In Alice’s
capacity as executive secretary with the Sleepy
Lagoon Defense Committee, she was intimately
involved in virtually all phases of the trial and its
aftermath, including many public speaking and
fund raising opportunities. Ultimately, the case
was reversed on appeal and the 12 were freed.
The character of “Alice Bloomfield” in “Zoot
Suit,” an acclaimed play and film by Luis Valdez,
was based on Alice. She remains proud of her
work in this important matter, an early defining
moment in her life.

In the intervening years, Alice has continued
to advocate for progressive political and social
issues. The many who know her admire her
passion and commitment, and continuing
accomplishments. In the years since Sleepy
Lagoon, Alice has been a community activist,
and has held a series of diverse jobs, including
publisher’s sales representative, production
manager for an art film, retail clerk, figure
model, and teacher of self-defense for women.

Alice’s involvement with Nicaragua has played
an important role in her life, and in the lives of
others. In 1984, Alice visited Nicaragua and fell
in love with the country. Over the next 20 years,
she made some 90 trips there, taking groups of
various disciplines (many from Ventura County)
to this impoverished nation. I recall with great
fondness a trip that I and others from the
Ventura legal community took with her about
ten years ago. (I am just now catching up on
my sleep.) Her work has resulted in significant
benefits to Nicaragua, including facilitation of
research and aid projects and the delivery of
much-needed pharmaceuticals.

In 1986, Alice once again turned her attention to
the law. She was prevailed upon to manage the
newly created pro bono program at VCBA. In

that capacity, she supervised a staff of emeritus
attorneys and was responsible for finding
volunteer attorneys for qualified clients. Of
course, it was very difficult to say no to Alice!
Pro bono work, advocacy for those without a
voice, was a natural progression for Alice. In
the course of that work, she became involved
in related projects, working for acceptance of
unbundling family law services, enabling pro
bono and low cost representation for discrete
legal tasks. Alice retains an abiding interest
in legal matters and continues to be associated
with the Ventura County Mexican American
Bar Association.

Alice Greenfield McGrath is a special and
unique person. Her extraordinary life will be
celebrated on April 22, 2007 from 11-2 at the
UFCW Orchid Room, located at 816 Camarillo
Springs Road, Camarillo. The event will benefit
both the Central Coast Alliance United for
Sustainable Economy (CAUSE) and Center for
Constitutional Rights. Please call Carole Power
at CAUSE (805) 658-0810 or Alice at 648-4560

for an invitation.

David Shain is a partmer at Ferguson Case Orr
Paterson in Ventura, and an activist himself.
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SEXUAL ORIENTATION AND
EMPLOYMENT DISCRIMINATION

By Robert Peterson

Gay marriage and domestic partnerships have
been prominent on the local and national
political scene for some time. Congress
continues to lobby for a constitutional
amendment on the definition of marriage.
Gay marriage has been legal in Massachusetts
since 2003, when the Commonwealth’s
Supreme Court struck down Massachusetts’
gay marriage ban. Here in California, Governor
Schwarzenegger vetoed a gay marriage bill last
fall, and shortly thereafter, the 9th Circuit
decided a case against proponents of gay
marriage. Despite recent judicial and legislative
rejection of gay marriage in California, our state
leads the way in protecting sexual preference in
employment and business relationships.

UNRUH CIVIL RIGHTS ACT

The Unruh Civil Rights Act is also known as
the “public accommodations” statute. Under
it, “[a]ll persons within the jurisdiction of
this state are free and equal, and no matter
what their sex, race, color, religion, ancestry,
national origin, disability, medical condition,
marital status, or sexual orientation arec
entitled to the full and equal accommodations,
advantages, facilities, privileges, or services
in all business establishments of every kind
whatsoever.” Civil Code § 51(b) (emphasis
added). Protection against discrimination
based on sexual orientation was added to the
statute effective January 1, 2006.

The Unruh Act, however, is inapplicable to
employment discrimination. Rojo v. Kliger
(1990) 52 Cal.3d 65; but see Stamps v.
Superior Court (2006) 136 Cal.App.4th 1441.
[Civ. Code §§ 51.7 and 52.1, addressing
discriminatory threats and intimidation in
the workplace, are not part of the Unruh Civil
Rights Act and may be asserted as a separate
cause of action in the employment context].
Under Rojo, litigants with employment
discrimination claims must bring their claims
under the Fair Employment and Housing Act
(FEHA) or applicable federal laws.

FEHA AND THE DOMESTIC
PARTNERSHIP ACT

Under FEHA, as amended in 2000:
“It is hereby declared as the public policy of this

state that it is necessary to protect and safeguard
the right and opportunity of all persons to

seek, obtain, and hold employment without
discrimination or abridgment on account of
. sexual orientation.” Government Code

§ 12920 (emphasis added).

“It shall be an unlawful employment practice
for an employer] because of he ... sexual
orientation of any person, to refuse to hire
or employ the person or to refuse to select
the person for a training program leading
to employment, or to bar or to discharge
the person from employment or from a
training program leading to employment,
or to discriminate against the person in
compensation or in terms, conditions, or
privileges of employment.” Government Code

§ 12940(a) (emphasis added).

California’s Family Code provides additional
protection specifically for registered domestic
partners:

“Registered domestic partners shall have the
same rights, protections, and benefits, and
shall be subject to the same responsibilities,
obligations, and duties under law, whether they
derive from statutes, administrative regulations,
court rules, government policies, common law,
or any other provisions or sources of law, as are
granted to and imposed upon spouses.” Family

Code §297.5(a).

“Registered domestic partners shall have the
same rights regarding nondiscrimination as
those provided to spouses.” Family Code

§297.5(f).

The Domestic Partnership Act is intended to
be liberally construed. Family Code §297.5(1)
[“Where necessary to implement the rights of
registered domestic partners under this act,
gender-specific terms referring to spouses shall
be construed to include domestic partners’].
The Act also creates cognizable and actionable
rights under both state and federal regulations
in state courts. Family Code §297.5(e) [“To the
extent that provisions of California law adopt,
refer to, or rely upon, provisions of federal law
in a way that otherwise would cause registered
domestic partners to be treated differently
than spouses, registered domestic partners
shall be treated by California law as if federal
law recognized a domestic partnership in the
same manner as California law”]. While not
specifically applicable to employment matters,
the Domestic Partnership Act provisions

prevent differential treatment between married
couples and domestic partners in employment,
and probably extend to benefits offered
by employers to employee spouses, such
as medical insurance, pension plans, life
insurance, membership discounts, travel
discounts, and the payment of relocation
expenses. The Act’s protections, however, are
limited to registered domestic partners, and
federal benefit programs such as ERISA and
FMLA that are limited to employee spouses
probably preempt California laws that provide
benefits to employee domestic partners.

PUBLIC POLICY

Even before the Unruh Act was amended
in 2006, California courts recognized that
fundamental public policy favors equal
treatment between heterosexual and homosexual
couples. Leibert v. Transworld Systems, Inc.
(1995) 32 Cal.App.4th 1693. This policy
precludes employment discrimination based
on perceived sexual orientation. Kovatch v.
California Casualty Management Co. (1998)
65 Cal.App.4th 1256, 1266 [plaintiff may
bring claim for constructive discharge after
being harassed due to his perceived sexual
orientation].

In Harris v. Capital Growth Investors XIV
(1991) 52 Cal.3rd 1142, the court developed
a 3-prong test to be used in determining
whether a discriminatory act is actionable
against a business under the Unruh Act. The
first prong of this test asks if the discrimination
is based on a classification which involves a
personal characterization instead of being
based on economics or circumstance. Harris
delineated personal characteristics to include
sex, race, color, religion, ancestry, national
origin, disability and medical conditions,
unconventional dress and appearance, family
status, and sexual orientation. Harris, supra

at 1161.

Koebke v. Bernardo Heights Country Club
(2004) 116 Cal.App.4th 791 took up the
issue whether the Unruh Act precludes a
business from differentiating between married
couples and gay couples in its membership
policies. The court used the Harris test to
decide whether traits that are personal in
nature are protected. The court determined
that although sexual orientation is a personal
characteristic, a business cannot discriminate



based on such a characteristic. While the court’s
ruling did not apply specifically to employers
or employment policies, the decision arguably
extends to employment relationships as well as
relationships with business patrons.

SUMMARY

The Unruh Act, FEHA, and public policy
interests all provide legal rights to equalize
and protect same sex couples and homosexual
individuals from discriminatory behavior
by employers and businesses. The courts
have generally supported the efforts of the
legislature to expand protections to include
sexual orientation, and such expansions have
now become specifically incorporated into the
law. Although some disparity exists between
the intent of the law and the determinations
by the courts as to which rights are protected,
the trend is toward protection rather than

disparity.

Robert Peterson has several years of experience
litigating employment and discrimination issues.
He has recently returned to active practice from
an extended leave of absence.
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EARTO THE WALL

William A. Salzwedel has assumed the wills
and trusts, estate planning, probate, business
and real estate law practice of Scott F. Dool in
Thousand Oaks as of March 1, 2007. Bill is a
2002 graduate of Stetson University College of
Law in Florida and has been a sole practitioner
in California since 2003. 141 Duesenberg Drive,
Suite 5, Thousand Oaks 91362. Phone (805)
497-4511; fax (805) 497-3014.

Rogers, Sheffield & Campbell, LLP is pleased
to announce that Peter A. Muzinich has joined
the firm as a senior associate. Peter specializes
in business transactions, corporate matters, tax
matters and estate planning. He is a licensed
California real estate broker and has advised
clients in real property matters including
complex Section 1031 exchanges, investment
structures and personal residential issues. 427
E. Carrillo St., Santa Barbara 93101. Phone
(805) 963-9721; fax (805) 966-3715; email
pmuzinich@rogerssherffield.com.

Dale, Braden & Hinchcliffe is pleased to
announce that Glenn C. Kelble has joined
the firm as an associate attorney in its Ventura
office. That office focuses on insurance defense
litigation, construction defect litigation, and

ACK TRIMARC{} & ASSOCIATES
POLYGRAPH /INVESTIGATIONS, INC.

employment litigation, and handles cases
throughout central and southern California.
2443 Portola Road, Suite A, Ventura 93003.
Phone (805) 658-9393; fax (805) 658-9250;
e-mail gkelble@dbhlaw.com.

Kendall A. Van Conas has become a partner
at Arnold, Bleuel, LaRochelle, Mathews &
Zirbel, LLP. Kendall joined the firm in 2003
and will continue to practice in the fields of estate
planning, probate and trust administration,
conservatorships and guardianships, and elder
law. 300 Esplanade Drive, Suite 2100, Oxnard
93036. Phone (805) 988-9886; fax (805) 988-

1937; website www.atozlaw.com.

Norman Dowler Sawyer Israel Walker &
Barton, LLP, is now officially known as
“Norman Dowler, LLP.” A great relief to the
firm’s receptionist, and those of its clients who
actually write checks to pay invoices. And,
effective April 2, well-known Ventura attorney
Andy H. Viets joins Norman Dowler, LLP.
840 County Square Drive, Third Floor, Ventura
93003-5406. Phone (805) 654-0911; fax (805)
654-1902.
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WE READ SO YOU
DON’T HAVE TO

Thanks to James Tyre of Culver City for
pointing out that “IP law can be such fun ...”

No. 05-2498

JCW INVESTMENTS, INC.,
d/bla Tekky Toys,
Plaintiff-Appellee,

v

NOVELTY, INC.,
Defendant-Appellant.

Appeal from the United States District Court
for the Northern District of Illinois, Eastern
Division. No. 02 C 4950—Robert W. Gettle-
man, Judge.

ARGUED FEBRUARY 21, 2006
DECIDED MARCH 20, 2007

Before MANION, WOOD, and EVANS,
Circuit  Judges. WOOD, Circuit Judge.
Meet Pull My Finger® Fred. He is a white,
middle-aged, overweight man with black hair
and a receding hairline, sitting in an armchair
wearing a white tank top and blue pants. Fred
is a plush doll and when one squeezes Fred’s
extended finger on his right hand, he farts. He
also makes somewhat crude, somewhat funny
statements about the bodily noises he emits,
such as “Did somebody step on a duck?” or
“Silent but deadly.”

Fartman could be Fred’s twin. Fartman, also a
plush doll, is a white, middle-aged, overweight
man with black hair and a receding hairline,
sitting in an armchair wearing a white tank top
and blue pants. Fartman (as his name suggests)
also farts when one squeezes his extended fin-
ger; he too cracks jokes about the bodily func-
tion. Two of Fartman’s seven jokes are the same
as two of the 10 spoken by Fred. Needless to
say, Tekky Toys, which manufactures Fred, was
not happy when Novelty, Inc., began produc-
ing Fartman, nor about Novelty’s production
of a farting Santa doll sold under the name
Pull-My-Finger Santa.

Tekky sued for copyright infringement, trade-
mark infringement, and unfair competition,
and won.

According to the SEVENETH CIRCUIT,
“Somewhat to our surprise, it turns out that
there is a niche market for farting dolls, and
it is quite lucrative. Tekky Toys, an illinois
corporation, designs and sells a whole line of
them. Fred was just the beginning.”



S A SIGNIFICANT BENEFIT TO OUR MEMBERS...THE VENTURA COUNTY BAR
ASSOCIATION HAS IDENTIFIED THESE INSURANCE AND FINANCIAL PLANNING
ROFESSIONALS TO ACCOMMODATE YOUR INSURANCE NEEDS. THESE
BROKERS ARE RECOGNIZED FOR THEIR INTEGRITY, KNOWLEDGE AND EXPERIENCE IN SERV-
ING THE LEGAL COMMUNITY. THEY CAN ASSIST YOU IN THE AREAS OF

LIFE, HEALTH, DISABILITY INCOME, LONG-TERM CARE INSURANCE, ANNUITIES AND
INVESTMENTS. YOU CAN OBTAIN STATE AND COUNTY BAR PLANS AT DISCOUNTED RATES
THROUGH THESE BROKERS.

-

by

Barry A. Cane

Disability Income Insurance
Business Overhead Expense

(805) 496-5537 Fax: (805) 496-5598

Lic. #0740274

240 Lombard St., #100, Thousand Oaks, CA 91360

Registered Representatie Park Avenue Securities (PAS), 7 Hanover Square , New York, NY 10004. Securities products and services offered
through PAS, 1-888-600-4667, Member NASD, SPIC. PAS is an indirect wholly owned subsidiary of The Guardian Life insurance Company of
America. Representative of The Guardian Life Insurance Ccmpany of America, New York, NY and other fine insurance companies.

Michael P. Kenney*, cLu

Group and Individual Health Insurance
Business and Personal Life Insurance

(805) 497-7407 Fax: (805) 494-1363

www.kenneycompany.com Lic. # 0688916

Securities offered through a registered represented of Royal Alliance Associates, Inc., member NASD/SIPC.
Branch Office: 100 E. Thousand Oaks Blvd., Suite 152, Thousand Oaks, CA 91360 e (805) 496-4600
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Over 40 Hours of MCLE
Available Online

as an Exclusive Benefit
to our Members!
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Throwgh our new interactive website, www.LMICMCLE.com, members can earn MCLE Credits
by downloading LMIC Bulleting with self-study tests and listening to, or viewing,
past LMIC seminars from the comfort of their home or office.

We want to be more than just your professional liability insurance company!
One of our primary objectives is to help our members reduce exposure to risks and liability.
By making our information on legal malpractice prevention, professional responsibility and risk management
readily available to all of our members in a convenient and easily accessible way, we hope to continue
to create successful, long-term relationships with our policyholders.

¥isit us at — www. LMIC .com or coll (800) 252-2045 11.:}

LAY ¥ ERS MUTTUAL INSURANCE CUMPANY K100 West Empine Avenwe, Burbamk, LA 91504




No two success stories are alike.

Every road to success is unique. We believe that no two clients, no two
problems and no two solutions are alike. We respond with local solutions
and local decisions from local bankers. We offer all the capabilities and products
of a big bank along with the friendly, responsive service of a community bank.
Stop by or call and see how we can help you achieve your financial success.

* Personal Banking
* Small Business Banking
* Commercial Banking
* Wealth Management Services

Offices throughout Ventura County. Call for a location near you.

888.400.7228

www.sbbt.com

SANTA BARBARA
BARK & TRUST
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POSTAL SERVICE CHANGES INCONVENIENCE
LAWYERS AND INCREASE CLIENT COSTS

By Jody Moore

ffective March 5, the U.S. Postal
Service from Santa Barbara to Van Nuys
changed the final collection time at all
curbside and office building lobby collection
boxes (i.e., boxes other than at the Post Office) to
3:00 p.m. I find this change alarming, on

several fronts.

First, postal customers were not informed in
advance, and therefore were not provided any
opportunity to plan. Anyone who runs a law
office must declare under penalty of perjury
that we are readily familiar with postal services,
including collection times, when we mail legal
documents. By changing the collection times,
without notice, the Postal Service may have
caused us to make false statements about the
true date of service.

Second, this practice will decrease efficiency
and inflate costs for countless business owners.
Our office protocols, which I am sure mirror
the vast majority of law offices in this county,
involve preparing the mail at the end of the

business day. The mail is dropped off at
the collection box when the workday ends,
at 5:00 p.m. This has been my practice for
7 years, without fail.

The new rule requires that I stop what I am
doing (or what my staff is doing) in the middle
of the work day to perform the clerical task
of copying, addressing, stamping, the mail.
Added to that distraction, someone has to
physically drop off the mail at the collection
box, then return to the office, only to repeat
this process at the end of the business day if a
time-sensitive matter arises in the last few hours
of the business day. I also have to compensate
an employee to deliver the mail to the post
office, or take the time to do it myself — at
the same time every other business owner is

doing that.

The Postal Service should be run in a manner
that serves the citizenry. This is an ill-conceived
cutback, one that will cause undue burden and
expense to everyone affected by it. The fact that

it was shrouded in secrecy only affirms that
the Postal Service knew this change would be
rejected by our community.

Jody Moore handles health care litigation from
her office in Oxnard.

1o complain, contact USPS Consumer Affairs
for this area at (661) 775-6681.

Trial Graphics
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Legal
Ciraphics

Bartley S. Bleuel
2007 Jefferson Award Recipient

Congratulations on your selection as the 2007 Jefferson Award Recipient. We are
very proud of your commitment and recognize the sacrifices you and your family
make in serving our community. To be chosen to attend the Jefferson Awards
National Celebration of Service to America is a great honor and it is with great
pride that we send you off to Washington DC in June.

ARNOLD BLEUEL

LAROCHELLE MATHEWS &

ZIRBEL LLP

Oxnard Financial Plaza

ATTORNEYS AT LAW
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Local Criminal Justice Agencies Scramble
to Cope with Recent Decision

By Michael McMahon

alifornia’s Determinate Sentencing

Law provides that when a judgment
of imprisonment is to be imposed and the
statute specifies three possible terms (as most
felony statutes do), the court shall order
imposition of the middle term, unless there
are circumstances in aggravation or mitigation
of the crime. The law authorizes the judge
to find these facts using a “preponderance of
the evidence” standard.

In Blakely v. Washington (2004) 542 U.S.
296; 159 L.Ed.2d 403, 124 S.Ct. 2531,
the United States Supreme Court held that
when facts not found by the jury are used
to impose an “aggravated term,” this violates
the Sixth Amendment right to have all
facts that expose the defendant to a greater
potential sentence pleaded and proved to
a jury by a standard of proof of “beyond a
reasonable doubt.” The California Supreme
Court concluded that Blakely did not
apply under California’s sentencing scheme

(People v. Black (2005) 35 Cal.4th 1238).

However, in Cunningham v. California
(2007) U.S.,L.Ed.2d,S.Ct., the United
States Supreme Court said that the
California Supreme Court erred when
it rejected application of Blakely. “This
Court has repeatedly held that, under the
Sixth Amendment, any fact that exposes
a defendant to a greater potential sentence
must be found by a jury, not a judge, and
established beyond a reasonable doubt, not
merely by a preponderance of the evidence.”
The high court gave California two options
to amend California’s sentencing law to make
it conform to Constitutional requirements:
require juries “to find any fact necessary to
the imposition of an elevated sentence;” or
“permit judges genuinely to exercise broad
discretion . . . within a statutory range.”

Attorneys in the Ventura County District
Attorney’s Office immediately began pleading
the aggravating facts, in anticipation of
proving those facts to the trial jury. The
Public Defender has demurred to these
new pleading allegations, claiming they are
unauthorized. In a special demurrer now on
file in numerous cases, the Public Defender
claims that the new criminal procedures

must be “uniform and consistent statewide,”
and that the Legislature, rather than local
prosecutors, must enact them. In one case
involving a potential sentence of 60 years
to life, the DA filed a 20-page opposition
to the special demurrer. The following day,
Judge Bruce Clark heard spirited arguments
from Michael Schwartz for the People and
Michael McMahon for the defendant. The
judge sustained the demurrer. The People
must now decide whether to seek review by
writ. Additional cases are scheduled to be

heard by Judge Kevin McGee.

As of now, any Legislative response to
Cunningham is likely to come in the form
of Senate Bill 40 (D-Romero), which would
permit judges genuinely to exercise broad
discretion within the statutory sentencing
triad. Because the bill removes the middle
term as the maximum term that may be
imposed based merely on the verdict, no
judicial fact-finding would occur that would
violate the right to trial by jury.

Critics fear that prison sentences may
be longer under SB 40. Given the fact
California prisons are already crowded to the
point that the Governor has declared a state
of emergency, any “sentencing-inflation”
under SB 40 could cause a prison-crowding
catastrophe.

In the meantime, given the trial court’s
order sustaining the demurrer, Ventura
County may find itself at the forefront of a
Constitutional shoot-out.

Michael McMahon is
a Chief Deputy Public
Defender in Ventura
County.

Participate in
the VLSP

EBecome part of the
legal community

serving low-income
residents of Ventura
County. The bar
association encourages
your involvement in
the county's only
private attorney
Pro Bono Program,
the VCBA/VLSP, Inc.

FOR MORE
INFORMATION
CALL

Verna R. Kagan,
Esquire
Program Manager
(805) 650-7599
bar@vcba.org
www.vcbha.org
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Intellectual Property - Patent - Trademark

* Patent Applications

* Trademark Applications

* Counseling for Patent and Trademark Infringement Litigation
* Trademark Opposition and Cancellation Proceedings

* Clearance Searches

* Counseling on Trade Secret

* Unfair Competition

* Licensing of Intellectual Property

* Foreign Patent and Trademark Filings

* 12 Years Experience

RALPH CHABOT
ATTORNEY AT LAW

805.388.5028

email: rdc@chabotlaw.com 2310 East Ponderosa Dr., Suite 4
www.chabotlaw.com Camarillo, CA 93010

INJURY & DISABILITY EXPERT

Determining Impairments & Disabilities
ORTHOPEDIC NEUROLOGICAL MUSCULOSKELETAL

Life Care Planning
Medical Cost Reports
Medi-Care Set-Asides

A L Day-in-the-Life Videos

Karen Luckett e A
OTR, CHT, CLCP Wi

(310) 201-8478 - (805) 570-0306

IME/DME Observations
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PRO BONO
HIGHLIGHTS

By Verna R. Kagan, VLSP Senior
Emeritus Attorney

alentine’s Day was hearts and flowers for
the pro-bono program and I am pleased
to share the following with you.

“Happy Valentines Day, Verna! Thank you so
much for all your help with Julies case. Mary
Sullivan was an angel. We went to trial and
Julie now has full custody of her son who is living
now with her. Thank you all so much.”

The signers of this note are Dr. Deborah
Devries and Armando Vasquez of The
Foundation for Employment Educational
Resources Development. We have in this case
two community agencies working in concert
for the benefit of a young mother and her son.
The real kudos in this matter deservedly go to
Mary Sullivan. Thank you, Mary, for all your
hard work.

A Valentine’s card from another applicant
said:

“Mr. Eugene Radding and staff. Thank you so
much for your help. I never expected such a quick
response. Your work is a true savior to those of us
who need it. Never underestimate what you are
doing.  You truly make a difference in peoples
lives. Thank you a million times.”

It was one of those rare occasions when we
were able to find a family law attorney for
this lady on the same day that we conducted
our interview. When I called her back to give
her the information, she started to cry. It took
a couple of minutes for her to collect herself
and to write down what I was telling her.

We hope all goes well to the above writers.
And thank you all attorneys who have labored
on behalf of our applicants. You give a beautiful
face to our pro bono program.

Verna Kagan is the VLSP Senior Emeritus
Attrorney.

APRIL 2007 < CITATIONS 19

Collaborative Family Law
Professionals

Transforming family law into a collaborative process

« Private
« No court battles
« Collaborative

Robert Bayer
Joseph Beltran

Paul Blatz

Sandra Bolker

Terry Anne Buchanan
Ed Buckle

Rebbecca Calderwood
Michael Christiano
Steve Debbas

Tom Hutchinson

Pat Lamas

Jan Loomis

Patti Mann

Jeanne McNair

Paul Miller

« Creative

« Win-win climate
« Clients in charge

Steve Mitnick
Herman Mora
Mark Nelson
Marsha Niedens
Gary Norris
Michael Percy
David Praver
Richard Rabbin
Donna Santo
David Schwartz
Sylvia Soto
Holly Spevak
Randall Sundeen

Richard Taylor

« Faster
« Child sensitive

James Cole, Ph.D.
Deborah Huang, LCSW
Silvia Leidig, LCSW

Susan Carlisle, CPA
Wayne Lorch, CPA

Helen Bass, CSA

www.collaborativefamilylawyers.com
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LEGAL MALPRACTICE
EXPERT WITNESS

and LAWYERS ADVOCATE \'b U r Lega l S tﬂ I_H n g Pa rt n e r

PHILLIP FELDMAN

Confidential Legal Placement

BS, MBA, JD, AV for Law Firms & Corporations
Fellow American Board of
Professional Liability Attorneys ™ ﬁ.ilurnel&rs

Certified Specialist

Llegal & Medical Malpractice . I_EHUI ﬂ.SSISTﬂIﬂSfSEUETEIIIE!S
(California & American Bar Associations) - n{fi (g Administrui’u rs
Former Judge Pro Tem
Formoer ;Qf; E?sr P:)seiufor . FI][I:IlEgI:IlS

Fee Arbitrator 30 years [ [ ]
Litigator/Expert 38 years
Malp/Ethics Author
www.LlegalMalpracticeExperts.com J’

Email: LegMalpExpert@aol.com (}ffﬁﬂ_ b (ﬁfyﬂﬁ e 1 I:
f / I,

StateBarDefense@aol.com

(310) LEG-MALP (534-6257)

ALSO FEE DISPUTES,
PREVENTATIVE LAW & RISK Ventura (805) 389-3663 Santa Barbara (805) 965-2020

MANAGEMENT CONSULTATIONS

whalenbryan.com

Sometimes numbers are
the only prints left behind.

Arxis Financial is a proven forensic accounting and litigation
specialist. We will examine the financial data and help you
determine the “bottom line.” Arxis provides financial and
valuation analysis needed to resolve a variety of legal disputes
from family court to civil, criminal, and probate courts. In many
cases our experts can help you reach a settlement. If trial or

arbitration is required we give you the support you need to win.

Chris Hamilton, CPA, CFE, CVA

305.3006.7890
www.arxisfinancial.com
chamilton @arxisgroup.com

s
VAN

FINANCIAL, INC.

FORENSIC ACCOUNTING BUSINESS VALUATION FRAUD ANALYSIS
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EMPLOYMENT OPPORTUNITIES

Immigration Attorney - Oxnard non-
profit seeks bilingual attorney specializing
in immigration law. $50,000 - 60,000 plus
generous benefits. Will provide services to
victims of domestic violence and direct court-
based and local clinics. Must have 3-5 years’
experience and be a member of the Bar Assoc.
Fax résumé to HR (805) 983-6240.

Legal Secretary Needed for small Westlake
Village estate planning law firm. Great location
and working environment. Benefits included.
Fax résumé with salary requirements to (805)
338-3287 or email to mrowe@trustplanner.net.

Law Clerk Needed - Busy Westlake Village
family firm looking for a law clerk to start
immediately. Candidate will prepare pleadings,
do research and assist attorneys with trial.
Immediate opening. Salary DEO. Health
benefits. Fax résumé to (818) 707-4262.

Experienced Paralegal - Busy and fast-paced
downtown Ventura law firm seeks to add an
experienced paralegal to their team. Certified
paralegal preferred with two plus years of
experience in family and civil law. Position may
provide potential training in criminal defense.
Successful applicant will work directly with
attorneys on pleadings, discovery, legal research
and trial preparation. Must be a team player,
detail-oriented, multi-tasker, self-starter and
work well independently. Strong verbal and
written communication skills required. Salary
and benefits DOE. Fax or e-mail résumé to (805)
643-5558 or mail@bamicherickson.com.

Ventura Superior Court is currently seeking
a part-time attorney (24 hours a week) for
its Self-Help Centers. Under the direction of
the Self-Help Center Senior Attorneys, this
attorney-level position provides informational
assistance to self-represented litigants in civil law
proceedings related to all aspects of civil, probate
and traffic cases. A minimum of one year of
civil law experience is required with knowledge
of probate conservatorships and guardianships
preferred. Bilingual speaking and writing skills
in English and Spanish, mediation training and
experience with community-based programs
is also desired. Apply on-line at http://www.
ventura.courts.ca.gov/venturaMasterFrames16.

htm. EOE.

SERVICES OFFERED

Paralegal/Legal Secretary - Recently gradu-
ated paralegal with an associate’s degree secks
entry-level position at a law firm in Ventura
County. Studied Microsoft Word, Word
Perfect, and Westlaw. If interested, please
contact Shalon Lopez at (805) 483-5566 or

shalzzlopez@yahoo.com.

Jacobson Legal Nurse Consulting - Why spend
countless hours buried in a medical record?
Let JLNC perform thorough chart audits,
outline the standards of care, provide you with
reports and trusted medical research on all of
your medical malpractice lawsuits. Our staff is
experienced and our services are cost effective.
JLNC - “Helping the legal community work
smarter”. Call Jennifer @ 805-341-0351. Email:

jennLjacobson@verizon.net

Contract Attorney - reasonable rates. Available
for contract work: depositions, pleadings,
motions, discovery, court appearances, mediation
and trial preparation work. Please contact
Harveen Simpkins at (805) 479-3346.

Contract Attorney - 20+ years of experience:
pleadings, motions, briefs, discovery, trial prep.,
trial assistance; general civil, business, and real
estate litigation. Reasonable rates. Nancy A.
Butterfield (805) 987-3575.
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OFFICE SPACE AVAILABLE

Westlake Law Office for Rent - Professional
building. Friendly atmosphere. Services:
conference room, receptionist, photocopy, mail,
kitchen, furnished or unfurnished included.
(805) 795-2211.

Tower Offices Available - Oxnard - Multiple
offices available in Dean Witter Tower in well-
appointed full attorney suite. Great location,
multiple conference rooms, full amenities. Ideal
for solos, small firms and mediators. Monthly
or extended terms. Call David M. Karen at
(805) 988-4848.

Space For Lease or Sale - Ventura, near histori-
cal mission, beautiful, restored Victorian, city
landmark, 4600 square feet, for sale or lease.
(805) 340-1204.

Across Street From Courthouse - Large, attrac-
tive office. Share secretarial space, conference
room, file room, and lunch area with established
family and immigration law attorney. Contact
Charlie (805) 650-8188.

Adoptions by
Janie Beach
805-527-9392

All matters handled with
tender loving care.
Representing
adoptive, birth,
step and grandparents.

DAVID M. KAREN,

805.988.4848
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Meghan Clark and Karen Gabler were voted
senior partners at Nordman Cormany et al.
Feb 21...Meghan is on maternity leave and Karen
has just returned from one. NCHC Mommies
Rule...Bizarre Case Names: Easter Seals Society
for Crippled Children v. Playboy...” Generally
[punitive damages] cases fall into three categories:
(1) really stupid defendants; (2) really mean
defendants; and, (3) really stupid defendants
who could have caused a great deal of harm by
their actions but who actually caused minimal
harm.” — Opinion of Supreme Court of W. Va.
in TXO Production Corp. v. Alliance Resources
Corp (1992)...Funny Legal Business Cards:
“Doolittle & Dalley, Attorneys At Law.”...Peter
Lemmon opened his own shop, sharing space
with ex-DA David Lehr. Peter is located at 789
S. Victoria, 477.0070...Website of the Month:

www.lawhaha.com...

It’s off to D.C. now (see page 15) Bart Bleuel
was one of five county residents honored
for their commitment to community
services by being selected as a 2007 Jefferson
Award winner. Ceremony took place
at the Sherwood Country Club March 1.
www.venturacountystar.com —2.21...Law In The
Movies: “My client’s a moron — that’s not against
the law.” From Daniel Kaffee (Tom Cruise), A Few
Good Men, 1992...From the New York Times:
“Some admirers call the powerful state senator
Vincent Fumo the prince of Philadelphia, but
the 139-count indictment handed up paints
him more like an emperor. Mr. Fumo, 63, earns
more than $1 million a year from his law firm.
His net worth is estimated at more than $20
million.”...Am told if you need meeting space
you may utilize the McDonald’s on Kanan
Road, which offers a private room for business
meetings...From Michael McMahon in the
PD’s office: Monica Cummins has joined the
Public Defender staff March 5. “We are thrilled
to have her because she combines the small
coastal community sensibilities of UC Santa Cruz
together with the savvy of Hastings College of
the Law and several years with the San Francisco
Public Defender’s Office.” The PD’s office also has
a new website up. http://tinyurl.com/2hagbg.

EXEC’S DOT...DOT...DOT...

By Steve Henderson, Executive Director, M.A., CAE

The office is indebted to webmistress and paralegal
extraordinaire, Araceli Correa, for her site design
and maintenance...

Phil Panitz was quoted in The Wall Street Journal
February 28. I'd tell you to go to the Streets
website to view it but it’s only a teaser getting you
to subscribe. You'll have to talk to Phil about it
at pgp@panitzschaap.com — Something about the
IRS and real estate agents, bla, bla, bla...Frank
Bellinghiere was part of the royalty during the
2007 Mardi Gras Ball held in late February. King
Bellinghiere was selected by the executive board
from nominations submitted by sponsoring
organizations. Frank has been a supporter of the
Conejo Free Clinic for 20 years...From Chuck
Shepard, Universal Press Syndicate via Richard
Walton: “Jeffrey Leonard is on death row in
Kentucky for murder and had challenged the
fairness of his conviction, criticizing his court-
appointed defense counsel. Lawyer Ferdinand
Radolovich had represented Leonard all the
way through his murder trial without bothering
to learn his real name. During the trial and
subsequent first appeal, Radolovich thought
Leonard was ‘James Slaughter’ (and he did not
even know how to spell that name, habitually
writing it ‘Slawter’). Radolovich also told the
judges that he had previously handled four
death penalty cases but in fact had done none.
Nonetheless, by a 7-7 vote, the U.S. Court of
Appeals could not conclude that better lawyering
would have helped the clearly guilty Leonard.”...
License Plate of the Month: PATIKAT on a late
model blue Jag driven by Patti Mann. ..

Greg Herring, David Casselman and Wendy
Lascher were identified in Los Angeles Magazine
among The Top 100 Southern California Super
Lawyers 2007...From CourtTVNews: “The
Beach Boys used to sing about endless summers.
These days, at least two of them seemed to be
caught up in endless litigation. The latest round
came in February when a judge rejected Beach
Boys™ singer Mike Love’s motion to rule in his
favor in Love’s lawsuit against former bandmate Al
Jardine. Jardine’s Lawyer? Lawrence Noble. www.
courttv.com (2.5.07)...Culled from a reader:
“IRS disclaimer: If you get anything out of this
message that will get you out of paying taxes or let
you avoid a tax fine, you're way to clever too ever
be caught.”...The law office of Donna DePaola
no longer exists and for a time being she’ll be
“Of Counsel” with Van Sickle and Rowley.
Donna will be heading up to Washington State
soon...From the LA Times 2.27.07: “Thankstoa
$1 million donation from a gay male couple who
hope one day to marry in California, UCLA’s law
school is planning to establish what is described as

the nation’s first endowed academic chair in sexual
orientation law.”...Cheri Kurman was notified
March 12 of earning her California Board of Legal
Specialization in Estate Planning...

Oscar Gonzales has joined Wasserman, Comden
& Casselman after 5 years with Benton Orr et
al. Oscar’s last day was March 9 and he will be
missed...From Theodore Roosevelt: “No man
is above the law and no man is below it; nor
do we ask any man’s permission when we ask
him to obey it.”...From Eats, Shoots ¢ Leaves:
“Only one significant task has been lifted from
the apostrophe’s workload in recent years: it no
longer has to appear in the plurals of abbreviations
(MPs) or plural dates (1980s) — although the
New York Times prefers to keep it.”...LA Marathon
update: Scott Johnson (4:01), Wendy Lascher
(slower), and Al Vargas (also slower). . .Fascinating
article in the NY Times February 25 about BAR/
BRI (a unit of Thomson Corporation) and the
students who filed a class action suit 2 years ago
contending that BAR/BRI had a monopoly
resulting in overcharging by $1,000 each (www.
nytimes.com)...

Tom Beach and Sean Cowdrey were recently
named by the Daily Journal as among an elite
group of California litigators who scored high
profile defense verdicts for their clients in 2006.
In the case of Inclan v. GranCare, Beach and
Cowdrey represented the target defendants in
a groundbreaking civil trial where the adult
children of Juan Inclan claimed that their father
was denied essential lifesaving medical care as part
of a fraudulent scheme by health care providers to
increase business profits from Medicare...From
Eats, Shoots & Leaves, Part 1I: “The English
language first picked up the apostrophe in the
16th century. The word in Greek means “turning
away’, and hence “omission” or “elision”. In
classical texts, it was used to mark dropped letters,
as in Ccius for “tertius”’; and when English printers
adopted it, this was still its only function.”...

Steve Henderson has been the executive director and
chief executive officer of the bar association and its
affiliated organizations since November 1990. His
winnings from March Madness were bistoric and, in
part, responsible for his new silver Maserati. The rest
was enthusiastically given to the bar’s foundation,
the VCBA/VLSE Inc., a charitable, tax deductible
organization, providing legal services to low income
residents.
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THE LAW OFFICES OF DAVID LEHR, INC.

“David’s departure is a great loss to our District Attorney’s office. I hired him as a young Deputy
District Attorney in 1993. He served the people of this community well and with distinction.
He is very bright and an outstanding trial lawyer. This, combined with his high ethical standards
and work ethic, will make him one of the county’s premier private practioners as well.

I am very proud of his accomplishments.”
~ Michael D. Bradbury, Esq.

“As a practicing attorney for 33 years (including 25 years in private criminal defense practice, following
9 years in the Ventura District Attorney’s Office), I have had the unique opportunity to meet and
observe many attorneys. David Lehr is one whom I can recommend with great confidence. David is an
experienced, top-level trial attorney and will provide excellent representation to any person facing a
criminal charge of any nature or degree of seriousness. It is a great advantage to a criminal defense
attorney’s client to have an experienced trial attorney who is able to analyze a case from the unique
perspective of the prosecutor in planning strategy and anticipating tactical moves.”

~ Louis “Chuck” Samonsky, Esq.
I would appreciate your criminal law referrals.

789 S. Victoria Avenue, Suite 202, Ventura, CA 93003 ¢ 805-477-0070
www.DavidLehrLaw.com

DAVID LEHR LAW

Advice you can trust
when the stakes are high.
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